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PREFACE. 



In the present volume will be found decisions hitherto unreported, 
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from 1 Q.L.B. (Pt. I.) revised. The Editors propose to complete 
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ucitttimy set aBiae upon application to the Court as an improper verdict.* 

The right to raise objections at a trial to evidence taken on commission considered. 

Ceoss demurrers. 

William Henry Baynes sued Samuel Osborne for £7500 damages by 
breach of agreement to transfer certain shares. The declaration set 
out (1) an agreement by which the plaintiff agreed to purchase from 
the defendant 5000 shares in the Edina Copper Company, Limited, at 
a certain price to be included in a sum of £5000, payable half in cash 
on the delivery of the scrip of the said shares and other shares, and 
the residue by a promissory note for £2500, at six months, from 5th 
August last, to be held by the manager of the Queensland National 
Bank until the delivery to him of the scrip of certain other shares, 

♦ Cf. s. 13 of The Supreme Court Act, 1874 (38 Vic, No. 3), (P. & W. 2463). 
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Baynes v. and that the defendant agreed to sell and transfer to the plaintiff the 

" said shares, but had not done so, whereby the plaintiff uselessly made 

the said payment and lost the profits which he would have derived 
from having the shares transferred to him ; (2) a similar agreement 
and breach in respect of the sale of 5000 shares in the Victoria Copper 
Company, Limited. The fifth count was to the same effect, except 
that it showed the agreement to have been made by the agents of the 
parties. 

The pleas were the non-performance by the plaintiff of a condition 
precedent^to the right to the transfer, inasmuch as he did not tender 
to the defendant for execution an instrument or instruments for trans- 
ferring the shares to him as provided by the articles of association of 
the respective companies. 

The plaintiff demurred on the grounds — (1) That the pleas did 
not disclose any defence at law ; (2) the pleas were defective in 
not showing that by the delivery of the certificates, or other 
evidence of the defendant's title to the shares, the plaintiff was in 
a position to tender to defendant for execution any instrument for 
transferring the said shares to plaintiff. The plaintiff also pleaded a 
replication to the eighth and tenth pleas to the effect that the defendant 
did not deliver to him the certificates or other evidence of defendant's 
title to the said shares, and plaintiff was discharged by the defendant 
from tendering to him for execution any instrument for transferring 
the said shares. A further replication to the same set out certain of 
the articles of association, and averred that, according to the true con- 
struction of the said articles, it was the duty of the defendant to do all 
that was necessary to put plaintiff in possession and invest him 
with the property in the said shares ; and the defendant did not 
deliver to the plaintiff or surrender to the company the certificates of 
his title to the shares, and did not deliver to the plaintiff a transfer of 
the shares in the form required by the 26th article of association 
executed by defendant. 

The defendant contended, as to the plaintiff's grounds of demurrer, 
that it was not necessary for a defendant in a plea containing a 
traverse of the performance of a condition precedent to aver the doing 
of acts, the omission whereof would excuse the plaintiff from the per- 
formance of the condition. 

He also demurred to the plaintiff's replications on the grounds — (1) 
That they were departures in pleading ; (2) that they neither traversed 



Vol. IV.] 



SUPREME COURT REPORTS. 



8 



the pleas, nor confessed and avoided them ; (8) that they did not show 
the issue tendered by the pleas to be immaterial, and were therefore bad ; 
(4) that the third was uncertain ; (5) and that they both raised 
immaterial issues, and were uncertain in other respects. 

Pring, Q.C., and Harding, for the plain tiff, cited Stephens v. De 
Medina, 4 Q.B. 422, 12 L.J. Q.B. 120 ; Roper v. Lendon, 28 L.J. Q.B. 
260 ; Wilkinson v. Lloyd, 7 Q.B. 27, 14 L.J. Q.B. 165, 828 ; Stray 
v. Russell, 1 El. & El. 888. The plea does not show that ss. 8-16 of 
The Companies Act, 1868, have been complied with. The vendor must 
take the steps prescribed by Regulation 2 of Table A. 

Lilley, Q.C., and Griffith for defendant. The question is : Who is 
to do the first act ? Certain things are to be done subsequent to the 
transfer (Regulation 8). A transfer must be stamped by 86 Vic, No. 
22. A transfer must be tendered under the Real Property Act. A 
man may buy for himself and someone else. If vendor executes in 
blank it may be filled up with a man of straw, and so the liability 
would continue over twelve months. (Bullen & Leake (8rd Ed.), 
147-8, and Bowlby v. Bell, 3 C.B. 284, 16 L.J. C.P. 18). 

Pring, Q.C., replied. 

C.A.V. 

December 18th, 1872. 

Cockle C.J. Following the analogy of real property law and the 
case of StepJiens v. De Medina, I am of opinion that the buyer of shares 
must in general tender a transfer to the seller for execution. Our 
decision seems commended by considerations of practical usefulness, 
inasmuch as the party most interested must be the first to stir. If 
any preliminary information essential to the framing of the instru- 
ment were demanded and refused, such refusal might be an excuse for 
not tendering. If the parties desired to throw the whole burden of 
transfer on the seller they could do so by their contract. It was 
observed that there was nothing before the Court to lead it to believe 
that the practice of great commercial centres like London and Liver- 
pool might vary where no variance could be expected or even legally 
recognised. Thus it was possible that The Statute of Frauds was more 
strictly adhered to in actual practice in Liverpool than in London. 
(See Fisher v. Liverpool Marine Insurance Co., L.R. 9 Q.B. 418). I do 
not think it is shown, or appears on the record, that there was any 
discharge of the condition precedent by the non -delivery of the certi- 
ficates, nor to my mind does it appear shown on the record that the 
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certificate ought to have been delivered to the plaintiff. What would 
have been the effect of stating on the record that the purchase was of all 
the shares that were held by the defendant, so that we might assume 
there was only one certificate for all the shares, I cannot say ; suffice 
it that it does not appear on the face of the record that such was the 
case. It is quite consistent with the facts that the certificate might 
have been for a larger number of shares than those sold, and it is 
difficult to say that a person who is vendor of only part of his shares 
should have it incumbent on him to deliver the certificate for the 
whole to the vendee. That argument would apply in its full force to 
the second replication, although it does not apply so strongly to the 
third replication, which contains an averment of no surrender of shares 
to the said company. That would rather come as matter subsequent 
or matter to be done after the conveyance is put in train ; and for 
these reasons, therefore, I think the replications are bad, and there must 
be judgment for the defendant on the whole record. 

Lutwyche J. I entirely agree with the judgment delivered by the 
Chief Justice, and it seems to me that we should be laying down a 
very unsafe rule of practice if we were to deviate from that laid down 
in the case of StepJiens v. De Medina, That has the great merit of 
being supported by very high authority, by analogy, and, it seems to 
me, by practical convenience. It is quit9 clear from the regulations 
contained in the schedule appended to The Companies Act, 1868, that 
there must be an instrument of transfer, and that such instrument of 
transfer in writing, though not under seal, must be signed by both 
transferee and transferror. Therefore, at some time or other the 
transferee is called upon to affix his name, and the question is, when 
should he do it ? And according to the principle of Stephens v. De 
Medina, supported by express authorities, he should take the first steps. 
The principle seems to be laid down for the first time, and in very clear 
language, by Sugden on " Vendors and Purchasers." He says : " If 
either the vendor or vendee wish to compel the other to observe a 
contract, he immediately makes his part of the agreement precedent, 
for he cannot proceed against the other without an actual performance 
of the agreement on his part, or a tender and refusal. Thus, a vendor 
cannot bring an action for the purchase-money without having 
executed the conveyance, or offered to do so, unless the purchaser has 
discharged him from so doing." On the other hand, a purchaser 
cannot maintain an action for breach of contract without having 
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tendered a conveyance and purchase-money. It is true that rule 
applied to real property, but it has been extended in StepJiens v. De 
Medina to personal property, and in point of fact it applied to chattels 
real — i.e., leases — before the case of StepJiens v. De Medina. At all 
events, it is quite clear that, supposing a man sells goods upon the 
terms that he shall receive in payment a bill of exchange at three 
months' date, he could not bring an action for the non-acceptance of 
that bill of exchange unless he pleaded and proved that he had pre- 
viously tendered the bill of exchange for acceptance ; and it seems to 
me the whole course of mercantile practice and convenience is best served 
by the rule laid down in Stephens v. De Medina. (See Dutton v. Solo- 
monson, 8 Bos. & P. 582, 7 R.R. 888). I think with the Chief Justice the 
plea is undoubtedly good, and I am also led to the conclusion that the 
replications are bad, either as departures or as pleadings of matter 
which arose subsequently to the preparation of the instruments of 
transfer. I may observe that probably this plea would not have been 
demurred to if it had not been for the marginal note in Stephens v. De 
Medina. It says to enforce a contract for railway shares, if such 
transfer requires a deed, the purchaser must tender a conveyance to 
the vendor for execution, the same rule prevailing as on sales of real 
property. So held where The Railway Act (6 & 7 Wm. IV., c. lxxvii.), 
gave a very short and simple form of transfer under seal, and made 
shares personal property. And a declaration by purchaser against 
vendor for not having completed the contract of sale, stating that the 
defendant promised to make over and transfer the shares in a reason- 
able time, and that plaintiff was ready and willing to pay for and 
accept the shares, and requested defendant to make over and transfer 
them, but the defendant did not nor would make over, etc., but 
neglected and refused, was held bad on special demurrer, it not aver- 
ring that plaintiff tendered a conveyance." The rights and liabilities 
of parties do not depend on the form of transfer or mode of convey- 
ance, but on the nature of the . contract between them ; and it 
seems to me to be clear both on principle and convenience that 
the person who is to sue for the execution of the contract 
should first show he has performed all the acts he is required 
to do himself under it. The replications are therefore bad, either 
as departures, or as matters subsequent or new, and pleadable 
only by new assignment ; and I think the judgment must be for 
the defendant. 
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The trial of the action took place before Lutwyche J. and a jury on 
19th February. The jury found a verdict for the plaintiff on the first 
count, damages £875, in addition to the purchase-money of the Edina 
shares taken at 6s. 6d. per share, and for the defendant on the other 
counts. 

Lilley, Q.C., applied for leave to enter a verdict generally, or for a 
nensuit, or to reduce the damages. 

Leave was granted. 

Griffith, on 12th March, moved for and obtained a rulenm pursuant 
to leave. 

Pring, Q.C., on 18th August, obtained a rule nisi for a new trial on 
the third, fourth, and sixth counts. 

The facts and arguments appear fully in the judgment of the learned 
Chief Justice delivered on the 11th November, 1878. 

Cockle C.J. This was an action tried at Brisbane on the 19th 
February last and four following days. 

The declaration contained six special counts, and a seventh for 
money received for the plaintiff's use, interest, and on account stated. 
It will only be necessary to refer with particularity to the first and 
third counts. The first was on a contract to transfer shares in the 
Edina Copper Mining Company, Limited, and the breach was that the 
defendant did not transfer, nor do all things necessary on his part to 
transfer, and did not cause to be transferred the shares to the 
plaintiff. The third was on a contract to sell shares in the 
Victoria Copper Mining Company, Limited, and to deliver within 
fourteen (14) days from the 5th of August, 1872, the scrip for 
the shares to the manager of the National Bank of Queensland, 
Brisbane. The breach was that the defendant did not so deliver 
the scrip. 

The defendant pleaded — (1) To the first six counts, that he did not 
promise ; (2) to the same, a denial of the breaches ; (8) to the first, that 
a reasonable time for the transferror for the defendant to do all things 
necessary, or cause the shares to be transferred, had not elapsed before 
action ; (7) to the first, that plaintiff did not tender to the defendant 
for execution any instrument for transferring the shares ; (11) to the 
seventh count, never indebted. Issues were joined on all the pleas 
above stated. 

At the trial the plaintiff put in evidence several documents to show 
the contract. The first of these was as follows : — 
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" Queen's Hotel, 

" Brisbane, July 13, 1872. 
" I hereby authorise Mr. E. B. C. Corser to sell for me the undermentioned 
mining shares, viz. : — 

Victoria Mining Co. .. .. .. 10,000 



Potosi 
Edina 
Boolboonda 
Mount Perry 



. . 10,000 

. . 10,000 

3,000 

500 



33,500 

for the sum of £10,000, payable by cash and bills not extending over six months, 

and this offer is to remain over for six weeks. Scrip lodged in the Queensland 

National Bank, Brisbane, to be handed over to Mr. Corser on depositing the cash 

and bills for the sum of £10,000, the cash payments to be not less than one-fourth. 

And I also agree to pay out of the said £10,000 the sum of £1000 for his trouble to 

the said E. B. Corser ; and the said E. B. Corser is not held responsible for such 

bills as mAy be given, but is to use all due precaution. 

" As witness my hand, this 13th July, 1872. 

" Saml. Osborne. 

" P.S. — Or half or quarter of the above scrip for half or quarter of the said sum, 

payable in the same proportions and way. 

" Saml. Osborne." 

The sale and bought notes, exchanged on the day of their date, 
ran thus : — 

" Brisbane, August 3, 1872. 

" As agent for Mr. Samuel Osborne, of Mount Perry, I have this day sold to 
Messrs. Fraser and Buckland, as agent for William Baynes, Esq., five thousand 
shares Victoria Copper Mining Co. , five thousand shares Edina Copper Mining Co. , 
two hundred and fifty Mount Perry Mining Co. , five thousand Potosi Silver Mining 
Co. for the sum of five thousand pounds sterling (£5000), payable as follows, viz. : — 
Two thousand five hundred pounds (£2500) in cash on delivery of scrip of Edinas, 
Mount Perry, and Potosi shares and sale-note for Victoria shares from the said 
Samuel Osborne, and a promissory note for two thousand five hundred pounds 
(£2500) at six months from the fifth day of August current. 

" The said promissory note to be held by the manager of the National Bank of 
Queensland until delivery to him (the said manager) of the scrip for the five 
thousand Victoria shares by the said Samuel Osborne. 

" E. B. C. Corser, Agent for Samuel Osborne. 

" Received the above scrip, August 5, 1872. — Wm. Baynes." 

44 Brisbane, August 3, 1872. 

" We have this day purchased from Mr. E. B. C. Corser, Brisbane, as agent for 

Mr. Samuel Osborne, five thousand shares Edina Copper Mining Co., five thousand 

shares Potosi Silver Mining Co., five thousand shares Victoria Silver Mining Co., 

two hundred and fifty shares Mount Perry Mining Co., on the terms and conditions 
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stated in sale-note given by the »aid Air. E. B. C. Corser of this date. Terms : 
Price, £5000, as follows :— One-half , or £2500, in cash ; balance by promissory 
note (£2500) at six months from August 5, 1872. 

" Fraser and Buckland, 

" Agents for Wm. Baynes, Esq." 

On the 5th August the parties met at the Queen's Hotel, and the 
plaintiff remarked that the Victoria scrip were wanting, to which the 
defendant replied that they would arrive by the next mail, and, at 
plaintiff s request, gave him the following document : — 

" Queen's Hotel, Brisbane, 

"August 5, 1872. 

" I hereby guarantee to deliver within fourteen days from this date to the 

manager of the Queensland National Bank, Brisbane, 5000 fully paid-up shares in 

the Victoria Copper Mining Co. , Limited, to be handed to William Baynes, Esq., 

of Brisbane, on his depositing notes or bills as per letter of the 13th July, 1872, to 

Mr. Corser. 

" Samuel Osborne. 
" Witness— E. B. C. Cobber." 

After this paper had been signed the plaintiff went to the office of 
the bank and paid the defendant's agent, Mr. Corser, £2500 by 
cheque, handing also at the same time to the manager of the bank a 
promissory note in the defendant's favor for £2500, payable six months 
after date, with instructions to hold it on his (plaintiff's) account until 
he received the Victoria scrip. The Potosi scrip and Mount Perry 
scrip were then delivered to the plaintiff, and he also received at the 
same time from Mr. Corser a scrip certificate for 5000 shares in the 
Edina Company, with a printed form of transfer on the back in blank, 
save only the name of the transferor, which had been previously filled 
up by the defendant with his own signature. The fonn of transfer 
was filled up two or three days afterwards by Mr. Fraser, the plaintiff's 
agent, and the plaintiff executed the instrument as transferee. In 
that shape the certificate was transmitted to Sydney in a letter 
addressed by Mr. Fraser to Mr. Hall, the secretary of the company, 
with a cheque for the fees of transfer, requesting that the shares might 
be entered in the name of the plaintiff as the registered proprietor. In 
his reply, dated the 27th of September, 1872, Mr. Hall stated that the 
directors declined to transfer the Edina scrip from the defendant to the 
plaintiff, first, because they were not transferring any shares in the 
company for the present ; and, secondly, because the shares in question 
were original proprietor's shares, which, by agreement, could not be 
transferred till after the first half-yearly meeting. Mr. Hall accord- 
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ingly returned the scrip and the cheque for transfer fees to Mr. Fraser. 
By the 4th of the articles of association and regulations for the manage- 
ment of the Edina Company it was provided that the first half-yearly 
meeting should be held in January, 1878. It did not appear that the 
defendant received either from the plaintiff or his agent notice of the 
refusal to transfer. On the 8th October the present action was 
commenced. 

The manager of the bank stated that he had been instructed by the 
defendant to deliver to the plaintiff scrip for 5000 Victoria shares 
when he received them. About the 10th or 12th August Mr. Drury, 
the manager, received five scrip certificates for a 1000 shares each in 
the Victoria Company. They were not delivered to him personally by 
the defendant, but were sent to him by Mr. Illidge, the secretary of 
the company, and on the face of them " H. B. Rickards," of Mount 
Perry, appeared as the registered proprietor. On the back of each 
certificate there was a printed blank form of transfer, which was not 
filled up by writing in any part at the time when Mr. Drury first 
received them. Mr. Drury did not deliver the certificates to the plain- 
tiff, but waited, he said, for further instructions, which he subse- 
quently received. He was not asked by counsel on either side, and 
did not state from whom he received those instructions. On the 7th 
of October the space in the blank form of transfer for the name of the 
transferor was filled up thus — " H. B. Rickards, by his attorney, E. 
R. Drury." Applications had been made on several occasions by Mr. 
Fraser at the bank for the Victoria scrip on the behalf of the plaintiff 
down to the last week in September, but he was unable to obtain 
delivery. 

The learned judge who tried the case, in summing up, told the jury 
that, in his opinion, the contract proved was an entire contract for the 
sale of fifteen thousand two hundred and fifty shares in four different 
companies ; that if the contract was broken in any part of it, it was 
broken as a whole ; that if broken, it was competent to the plaintiff to 
have rescinded the contract, and to have sued on the count for money 
received to his use for the £2500 which he paid ; that not having 
rescinded the contract, he was not in a position to recover the £2500 
under the seventh count ; and that, consequently, on that count, the 
defendant was entitled to their verdict ; that with regard to the third 
count, the plaintiff was, by his own showing, out of Court upon the 
issue raised by the denial of the breach ; that with regard to the issue 
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raised on the seventh plea to the first count, he did not see that there 
was any evidence that the plaintiff had tendered to the defendant for 
execution a proper instrument of transfer of the Edina shares ; that, 
with regard to the third plea — namely, that a reasonable time for 
transfer had not elapsed before action brought, it was the duty of a 
defendant when an instrument had been presented to him by the plain- 
tiff for transfer to do everything in his power to see that the transfer 
was completed, and whether a reasonable time for the transfer had 
elapsed was a question for the jury to determine ; and that if they 
should find for the plaintiff on the first count, the measure of damages, 
when the contract price for the shares had been paid, and there had 
been a fall in their market value between the day when the money was 
paid and the time when the contract was broken, was the difference 
between the contract price and the market price of the shares on the 
day of the breach. 

The jury found for the plaintiffs on the first count ; damages, £375, 
in addition to the purchase money of the Edina shares to be taken at 
six shillings and sixpence per share ; and on all the other counts for 
the defendant. On the 12th March last a rule was moved, pursuant 
to leave reserved, calling upon the plaintiff to show cause why the 
verdict found for him on the issue joined on the first count should not 
be set aside, and a general verdict entered for the defendant instead 
(1) on the ground that the evidence proved that a reasonable time had 
nob elapsed before action for the defendant to transfer the Edina 
shares ; (2) that the evidence did not show that the plaintiff tendered 
to the defendant for execution any instrument for transferring the 
shares to the plaintiff; or why a nonsuit should not be entered ; or 
why a new trial should not be granted (among other grounds) for mis- 
direction, the judge having directed the jury (1) that the measure of 
damages upon the first count was the difference between the price paid 
for the shares and the market value thereof on the day of the breach 
of contract ; (2) that the judge ought to have directed the jury that 
the defendant was not responsible for the non -registration of the shares 
until after he had received notice from the plaintiff of the name of the 
proposed transferee, and of the refusal of the directors to register the 
transfer, for the erroneous admission of Hall's letter, and that the 
damages were excessive, or why the damages should not be reduced to 
the sum of £375. 

On the 13th August following, another rule was obtained calling 
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upon the defendant to show cause why a new trial should not be 
granted on the third, fourth, and sixth counts (1) for misdirection ; (2) 
for the improper rejection of evidence. Having heard the arguments, 
we proceed to deal first with the plaintiffs rule. 

The alleged ground of misdirection in that rule was that the judge 
directed the jury that the contract was satisfied by the delivery of the 
Victoria scrip produced, and it was contended that he ought to have 
told the jury that the delivery of that scrip to the manager of the 
Queensland National Bank was not a delivery - within the meaning of 
the contract. But we think that the direction was right. We see 
nothing on the face of the contract to support the argument that the 
Victoria scrip was to be scrip for shares of which the defendant was 
the registered proprietor. Whether the terms of the contract are to be 
collected from the sale and bought notes from the 3rd August, or from 
those document? in conjunction with the letter of July 13th and the 
guarantee of the 5th August, the result is the same. We can attach 
no wider meaning to the contract than this — that it was a contract for 
the purchase and sale of 5000 paid-up shares in the Victoria Company 
and the delivery of scrip for such shares. Scrip answering to that 
description reached the hands of the manager of the bank about a week 
after the date of the guarantee. He had been previously instructed by 
the defendant to deliver the scrip to the plaintiff when he received it, 
and it did not appear that the instructions had been countermanded. 
Moreover, Mr. Drury stated that the scrip produced was the only 
Victoria scrip which he had received for the plaintiff. It seems to us 
that there is no evidence that the defendant did not carry out his part 
of the contract both in its letter and spirit. The plaintiff having 
brought his action for the non-delivery of the scrip according to 
contract, and not having shown any default on the part of the defen- 
dant, we think that the judge was right in telling the jury that the 
plaintiff had put himself out of Court in respect of this cause of action. 

We do not enter upon the merits of the objection raised by the 
second ground of the rule, because it is not the practice to grant a new 
trial where the evidence, if received, would become immaterial (see per 
Williams J. in Quilter v. Jorss, 14 C.B. N.S. 752), nor where, assum 
ing the rejected evidence to have been received, a verdict in favor of 
the party for whom it was offered would have been clearly and mani- 
festly against the weight of evidence, and certainly set aside, upon 
application to the Court, as an improper verdict. (See per Parke B., 
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in Crease v. Barrett, 1 CM. & R. 988). As we have previously said 
in substance, no cause of action ever accrued to the plaintiff in respect 
of the Victoria scrip, and it was immaterial, therefore, to enquire, with 
a view to damages, what was the value of Victoria shares on the 19th 
of August. And if the question had been asked and answered, and 
the jury, contrary to the direction of the judge, had given a verdict for 
the plaintiff on that portion of the declaration which related to the 
Victoria scrip, we should certainly have felt it our duty to order a new 
trial. In thus declining, however, to discuss the abstract merits of 
the objection, we must not be understood to assent to any argument 
asserting the right of counsel to take advantage of any point founded 
upon a misapprehension by the judge of facts in proof. It is the duty 
of counsel to bring the facts on which he relies, or the absence of 
proof, clearly under the notice of the judge at the time of objection 
taken ; not to shroud his objection in a haze of general words, which 
perhaps may admit of indefinite expansion. 

We are of opinion that this rule must be discharged. 

We proceed to the defendant's rule. Whatever weight a judge 
might give to the circumstance that no objection had been taken 
before the commissioner, any practice, whereby such objections are 
overruled without argument, must be taken with limitations. It could 
scarcely be applied where the objecting party was not present below ; 
and he might fairly contend that if, in his absence, his opponent got 
in inadmissible evidence, he did so at his peril, and subject to objection 
at the trial. Again, if the commission goes into a country wherein the 
law of evidence differs from our own, an objection to evidence here 
deemed illegal may be taken at the trial. (Lumley v. Gye, 8 E. & B. 
114, 28 L.J. Q.B. 112.) And it is probable that if it appeared, even by 
extrinsic proof, that a foreign tribunal had rejected evidence here 
deemed legal, then that the evidence given before such tribunal might 
be repudiated, wholly or in part as the case may be, by the Court here. 
On the other hand, Williams v. Williams (4 M. & S. 497), is an 
authority for saying that where a party has had an opportunity of 
objecting to depositions below, and has not done so, then an objection 
at the trial comes too late, unless the deponent was incompetent or tbe 
deposition a nullity, being unsworn. Cunliffe v. Whitehead (8 Dowl. 
684) does not throw much light on the subject, for although apparently 
the witness was not to be examined on interrogatories, still it may have 
been prudent to guard against the plaintiff not taking part in the 
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execution of the commission. In Tufton v. Whitmore (9 L.J. Q.B. 
405) there were interrogatories, as there were in Steinkeller v. Newton 
(2 M. & R. 872, 9 C. & P. 818), where (see p. 819 of 9 C. & P.) 
part of an answer was struck out. The latter report is fuller than the 
former, and details different points with reference to the evidence under 
the commission. In Hutchinson v. Bernard (2 M. & R. 1) the deposi- 
tions were not on interrogatories ; but Patteson J. allowed objections 
at the trial. It may be said that he acted on the suggestion that it 
did not appear but that the objections were taken before, and overruled 
by, the commissioners. But Mr. Taylor (Ev.> s. 498) cites this case as 
an authority for the position ; that improper questions and the answers 
thereto may be suppressed, whether the testimony has been taken riva 
voce or by written interrogatories. In Alcock v. Royal Exchange Assur- 
ance (18 Q.B. 292, 18 L.J. Q.B. 120) there were interrogatories, but 
the evidence rejected was not an answer to an interrogatory, and it was 
contended in Banco that the objection should have been taken by the 
commissioners, and was of a strictness probably not anticipated by 
them. The Court upheld the rejection. In Small v. Xairne (18 Q.B. 
840, where the judgment is followed, at p. 844, by a remark on 
Espinasse's reports) there were interrogatories, between which and 
viva voce questions there is a distinction, for the latter may be 
remodelled after objection. The judge in the case last cited rejected a 
part, divisible from the rest, of an answer. The loss of that oppor- 
tunity of remodelling, which an objection taken below affords, may be 
a hardship, obvious in the case of leading questions ; but there the 
judge at nisi prius can exercise a discretion, and make the fullest allow- 
ance for the lost opportunity. The hardship is not always so obvious, 
and, unless the commissioner had the power of rejecting evidence, an 
objection would often be a mere form. The expediency of requiring 
him to reject inadmissible evidence is doubtful. For the evidence, 
though inadmissible when tendered to him, might be admissible at nisi 
priiis. Thus, if the copy of a letter to the opposite party were objected 
to below and rejected, evidence capable of being rendered admissible at 
nisi prius by a notice to produce, proof of destruction and so on, might 
be lost. The same remark applies to secondary evidence capable of 
being rendered admissible in virtue of Quilter v. Jorss (14 C.B. N.S. 
747), and the other cases cited in note 4 of p. 422 of Taylor's Evidence 
(4th Ed.), to which may be added In re Holl (27 L.J. P. & M. 88, 89), 
where a suggestion is made that may be useful in connection with ss. 
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89, 51 and 54 of our Evidence Act. Again, if on a question of repu- 
tation or pedigree, a traditionary declaration were rejected below, on 
the ground that there was no evidence of the competency of the 
declarant, evidence which might be made available at nisi prius by 
proof of the competency would be lost. If the absence of objection is 
to give probative force to statements, singular results might follow. 
Issue being joined on a plea of " not guilty "to a count for battery, a 
deponent might state below that he was present when, or even that he 
had heard that the defendant had, in a criminal court, been convicted 
of the offence, and punished with the utmost severity on account of its 
extreme gravity. We pass over any difficulty to which the fiscal laws 
might give rise in the case of setting up an unstamped document, or 
which might arise upon the application of the 16th and following sections 
of The Evidence and Discovery Act of 1867, or under such cases as Darby 
v. Ouseley (1 H. & N. 1, 25 L.J. Exch. 227). It seems to us that we cannot 
uphold the practice of overruling without argument an objection not 
taken below, unless we are prepared to hold that the omission to make 
such objection is conclusive evidence either of an admission that 
pecondary evidence is primary, and that irrelevant evidence is relevant, 
or of an agreement to regard secondary as primary evidence, and 
irrelevant as relevant evidence. We think that a judge is not bound, 
in pursuance of any such supposed admission or agreement, to relax the 
rules of proof, and that proper objections should be allowed at the trial. 
In other respects objections taken below are useful. They may prevent 
surprise, and check prolixity and irrelevancy, and should to that end 
be encouraged. And it might be well to provide, either by general 
rule of Court or by special order of the judge applied to for the 
commission that, in respect of so much of the evidence as is properly 
objected to, the tendering party shall have no costs, while the objecting 
party shall have his costs of the objections, and a proportional part of the 
general costs of the commission. The objector should lose this advan- 
tage if he made frivolous objections. The absence of objection below 
might be a circumstance not only for the judge in determining on 
admissibility, but also for the Court in dealing with a question of 
surprise ; though we should discourage (as in fact we did on the rule 
nisi in the pending case of Noonan v. Hollymari) attempts made at the 
trial to substitute informal for formal admissions. 

We have next to consider whether the letter from Mr. Hall to Messrs. 
Fraser & Buckland was admissible. The defendant's endorsement of 
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the certificate may have made it an incomplete instrument of transfer 
with authority to the plaintiff to complete it, or it may have authorised 
the plaintiff to communicate with the Edina Company respecting the 
transfer. If, as an incomplete transfer or otherwise, it was evidence of 
authority to make a communication, the answer was properly received 
in evidence. The existence of the last-named authority might come 
into question twice — viz., when the judge had to decide on the admissi- 
bility of the letter, and when the jury had to decide on their verdict. 
The decisions are for distinct purposes, and a conflict between them 
would be immaterial. (Doe v. Varies, 10 Q.B. 814.) The jury might 
find that there was no such authority, but the finding would not render 
the reception erroneous by relation. The defendant might have called 
upon the judge to tell the jury that, if the authority did not exist, the 
letter was worthless, unless perhaps as evidence tending to show that 
it was not through the default of the plaintiff that the transfer had not 
been made. Again, the judge might have been called upon, in 
admitting the letter, to direct the jury in a certain way. The fact that 
it contained statements, which might possibly influence the minds of 
the jury, would not necessarily render the admission erroneous. In 
Evans v. Prothero (20 L.J. Ch. 448), Lord Cottenham ordered a 
new trial for misreception of a receipt not duly stamped. At the new 
trial the receipt was rejected by Parke, B. A motion before Knight 
Bruce, V.C., for a new trial was refused. There was an appeal, the 
grounds of which were, that, after the decision of Lord Cottenham, the 
plaintiff ought not to have tendered the document ; and that, notwith- 
standing the objection was allowed, the minds of the jury had been 
unduly influenced by its production. Lord St. Leonards refused 
the motion, but said that, if he were to direct a new trial, he should 
not exclude the document, holding the opinion that it was admissible 
as evidence of an agreement stated in it. It only appears by uncertain 
inference, if at all, that he would have prevented the document from 
being tendered had it been merely evidence of a receipt of money. In 
fact such cases as R. v. Clewes (4 C. & P. 221) tend to show that, if 
even on a criminal trial, a confession implicate other persons by name, 
still it must be proved as it was made, not omitting the names ; but the 
judge will instruct the jury that it is not evidence against any but the 
prisoner who made it. In re-examination, an explanation of doubtful 
expressions used in cross-examination, and of the motive or provocation 
for using them, may be given ; but the explanation is not necessarily 
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evidence of all the facts stated in it. The same may be the case with 
the letter in question. We cannot say that it was improperly admitted. 
It appears on the evidence of Mr. Hall that the scrip was returned with 
the letter to Messrs. Fraser & Buckland, and that the letter was not 
used merely to refresh the memory. If it had been, this would have 
been the converse case to Stemkeller v. Newton, as reported in 2 Moo. 
& Rob. 872. There is evidence from which the judge might infer that the 
defendant authorised the communication which the agents of the 
plaintiff had with the Edina Company, and that Mr. Hall had authority 
to reply. That the letter was annexed to the depositions, and that Mr. 
Fraser might have given a fuller account of it, would not render it 
inadmissible. The rule must not go on the misreception point, and we 
proceed to that of verdict or nonsuit. 

The want of the tender is pleaded, and there is no evidence that it 
was ever made. No excuse for not making it appears in the declaration. 
The question is, whether the endorsement by the defendant of the scrip 
lodged in pursuance of the contract, is, when regarded in connection 
with the acts of the plaintiff, evidence of a substantial compliance with 
the condition precedent. If the facts merely show an excuse for non- 
compliance the verdict must be entered for the defendant on the seventh 
plea to the first count, or there must be a nonsuit. Now the facts 
which would be evidence of a substantial compliance so as to give the 
plaintiff the verdict on the issue must, we take it, be facts from which 
a tender might be inferred. Here we have no such facts. Putting the 
case for the plaintiff at its strongest, assuming that there was no 
uncertainty either as to the consideration to be filled in or the name of 
the transferee, and that the endorsement gave the plaintiff authority to 
communicate with the company and render the answer of the secretary 
evidence, as against the defendant, of all the facts stated in it, still this 
would tend to show nothing more than an excuse for not tendering an 

9 

instrument of transfer. It is unnecessary for us to give an opinion as 
to what might have been the result had the parties met, and had the 
defendant handed the scrip to the plaintiff endorsed. Something might 
be supposed to pass between them which would possibly give the trans- 
action the character of an execution of a tendered instrument. As it 
is, the only act of the defendant is the endorsement, and the nature 
and effect of that act cannot be qualified by anything subsequently done 
by the plaintiff, so as to give it a greater effect than its purport 
warrants. If the scrip when sent in had borne an endorsement 
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completely filled up, no uncertainty being left as to consideration, 
transferee or otherwise, the plaintiff might have urged that he was 
excused from tendering, or that the defendant was, as it were, estopped 
from denying a tender, or that there was evidence of an admission of a 
tender and of a promise, in case of an action, not to dispute the tender ; 
or, at the trial, that the endorsement rendered the issue on the tender 
immaterial. The promise would seem a vague and far-fetched supposi- 
tion. The admission would be of non-existing fact. The issue would 
in this particular case be immaterial only because the plaintiff had been 
excused for not making the tender, or because the defendant was 
estopped from disputing it. The estoppel, if pleadable, might be 
replied, but we know of no instance of such a replication. The 
defendant might urge that the plaintiff had impliedly made a traversable 
averment of a tender and that, when traversed, he ought not to be 
allowed to contend that it was not traversable. The ordinary course 
of pleading is better calculated to prevent surprise and, as we think, a 
better mode of setting out the facts. Apart from technical expressions, 
the delivery of the complete instrument would be, if an exonerating 
circumstance, an excuse for not making the tender, and pleadable as 
such ; and we do not wish to introduce, on our own authority, new 
modes of setting up excuses for non-performance of conditions pre- 
cedent. Moreover, the consequences of the novelty in pleading might 
be novelties in evidence, for it may well be that an excuse from the 
tender might excuse nothing else, while an estoppel from denying the 
tender might have a more extensive operation. However this be, and 
assuming that it would not be sought to reply the estoppel, we can see 
some inconvenience, and no advantage, from allowing the excuse to be 
sprung upon the defendant in the evidence, without that notice which 
a statement in the count would have given. The striking and forcible 
argument of Mr. Pring has led us to go at length into this matter, 
but, on the whole, it appears sufficiently clear that, inasmuch as no 
tender was proved, and no excuse from it could, on these pleadings, be 
properly proved, the verdict ought to have been for the defendant on 
the seventh plea to the first count. And the verdict must be now so 
entered, or there must be a nonsuit. Much of what we have just said 
proceeds on the supposition that a complete instrument of transfer is 
sent by the seller to the buyer. The fact that the instrument sent by 
the defendant was endorsed in blank renders his case stronger than 
the supposed one. Article 46 of Association may be material on this 
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part of the case. A transfer from a trustee of the seller to a trustee 
for the buyer might find its parallel in conveyances of realty, and 
notably under the old system of trusts to attend the inheritance. 

There remains on this part of the case one question — namely, 
whether, remembering that this is the first action of the kind here, 
the plaintiff should be allowed another opportunity of shaping his 
complaint, and showing an excuse for not tendering. The defendant 
would have a corresponding opportunity of setting up want of notice 
of the name of the transferee, of the directors' refusal, and the like, if 
indeed the issue on reasonable time does not allow him to do so. It is 
true that the entry of the verdict for the defendant on the issue on the 
seventh plea to the first count will not prevent the plaintiff from suing 
after tender made, inasmuch as all the other issues are found for him ; 
but there are issues on other counts, and difficulties may arise. We 
do not see a sufficient probability of his succeeding on this record, as 
it would stand after allegation of the excuse for not tendering, to 
warrant us in ordering a new trial. At the same time, to avoid pre- 
judicing his case, should he bring a fresh action we should direct a 
nonsuit to be entered on the whole record. 

It is not necessary to express any opinion upon the second ground of 
alleged misdirection, because we both of us think after mature considera- 
tion that the defendant, were he not entitled to a nonsuit, would be 
entitled to a new trial on the first count, on the ground that the judge 
did not give a proper direction with regard to the measure of damages. 
The question which has arisen in the present case is novel, and one 
upon which no direct English authority has been found, unless the 
case of Loder v. Kekule (3 C.B. N.S. 128) can be so regarded. Neither 
that case nor Dutch v. Warren (2 Burr. 1010) were cited at the trial, 
and with regard to Dutch v. Warren it has been aptly observed by Mr. 
Justice Sutherland, of the Supreme Court of New York (see Sedgwick 
on Damages, 4th Ed., p. 298), that it decides nothing as to the rule of 
damages where the action is not for money had and received, but is 
brought upon the contract itself. The circumstances out of which the 
case of Loder v. Kekule arose were somewhat peculiar, but we agree 
with the principle which seems to have"guided the Court in arriving at 
a decision. We think that in estimating the measure of damages the 
fact of the goods having been previously paid for cannot be taken into 
consideration, and that whether there has been a rise or a fall in the 
market value of the goods at the time when the contract ought to be, 
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but is not performed, the true rule of damage is the value of the article 
at the time of the breach, or when it should have been delivered. The 
foundation of this rule rests on the right of the plaintiff to be placed 
in the same position in which he would have stood if the contract had 
been duly observed. Our order, following that in Macdonald v. Tally, 
will be as follows : — Let the rule be absolute for a nonsuit on the 
whole record. If on an appeal by the plaintiff the foregoing part only 
of this order should be set aside, then let there be a new trial on the 
ground of misdirection. 

Rule absolute for a nonsuit accordingly. Plaintiff's rule discharged,, 
with costs. 

Solicitor for plaintiff : G. L. Hart. 

Solicitors for defendant : Little & Browne. 
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In re DOYLE, Ex parte PEAK DOWNS COPPER MINING 

COMPANY (No. 1.) 

Practice — Costs — lie-taxation — Costs Act of 1867 (31 Vic, No. 20), s. 34. 

• 

Where a bill had been taxed as between party and party, an application by the 
client for re- taxation as between attorney and client was refused. 

Summons calling upon Edward Doyle to show cause why his bill of 
costs against the Peak Downs Copper Company, in an action Hayston 
v. Peak Downs Copper Co., should not be referred to the Registrar ; 
and also why the costs which had been taxed as between party and 
party, should not be re-taxed as between attorney and client, on the 
grounds set forth in the affidavit of T. W. Daly — namely : Doyle's 
bill of costs, amounting to £1202 15s. 9d., included £200 paid into 
Court on account of the action ; £65 3s. Od. as defendants' attorney's 
costs of demurrer ; and £10 18s. Od. under an order to plead an 
additional plea. These sums were paid to Doyle by the company to be 
paid over as agreed, and admitted by Doyle's agent. The sum of 
£1202 15s. 9d. included £135 2s. Od. for witnesses' expenses, which 
were never paid, as admitted by the said bill of costs. 

A verdict had been given against the defendant company. Mr. 
Doyle acted as their attorney, and his taxed costs amounted to £627. 

Griffith, for the company, in support of the summons, cited Mills v. 
Eevitt (1 Ad. & Ell. 86), Brew v. Clifford (2 C. & P. 69). 

Lilley, Q.C., for Doyle, contra. 

C.A.V. 

1st October. 

Lutwyche J. As the point raised here is one of importance in 
practice, I reserved my decision. I am of opinion that as to the first 
part of the summons, the order will have to go as prayed. As to 
re-taxing the bill of cost, I hold that the authorities quoted by Mr. 
Griffith do not apply. The matter is concluded by s. 84 of The Costs 
Act (31 Vic, No. 20), which states that no bill which shall have been 
previously taxed, and settled under an appointment or order of reference, 
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shall be again referred unless, under special circumstances, the Court or In re Doyle, 
judge shall think fit to direct a re-taxation. The order will, therefore, down^Tcoppeb 
be granted as to the first part of the sunimons, and refused as to the Mi nino Company 
second. Costs to be paid by applicant, but no certificate for counsel's 

£ ee Lutwyche J. 

Solicitors for applicant : Roberts & Daly. 
Solicitor for respondent : W. E. Murphy. 
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In re DOYLE, Ex parte PEAK DOWNS COPPER MINING 
[In Chambkm.] COMPANY (No. 2.) 

1873. 
13th October Costs — Attorney and client—Witnesses' expenses — Costs Act of 1867 (31 

16th October'. Vic., No. 20), s. 26. 

Lutwyche, J. Witnesses' expenses paid by the client direct cannot be included by the attorney 

in his bill of costs as between him and the client as a professional disbursement, 
and so are not taxable items. 

Summons calling upon E. Doyle, solicitor, to show cause why he 
should not be called upon to pay the costs of taxation of a bill of 
costs between him and the Peak Downs Copper Mining Company. 

The total amount of the bill submitted to taxation was £906 lis. 4d., 
and this amount had been reduced by the sum of £151 18s. 4d. 

Griffith, in support of the summons. The bill of costs included a 
sum of £185 2s. Od. for witnesses' expenses, which had not been paid 
by Mr. Doyle, but by the company, and should not, therefore, have 
been included. Credit was given for this item, but it helped to swell 
the total amount, and if it were deducted therefrom the taxation would 
have been more than a sixth of the bill, and consequently Mr. Doyle 
would be compelled to pay the costs of taxation. (Woollison v. Hodgson, 
2 Dowl. 860 ; Harrison v. Ward, 4 Dowl. 89 ; In re Remnant, 11 Beav. 
608 ; In re Bedson, 9 Beav. 5.) 

Lilley, Q.C., for Doyle. The item for witnesses' expenses has been 
properly introduced into the bill by Doyle, although not paid by him, 
and stands in the same relation as if he had received payment for 
counsel's fee or the instructions for brief, either of which he would have 
a perfect right to include in a bill when submitted to taxation. (Costs 
Act of 1867, s. 26.) 

Griffith, in reply. 

C.A.V. 

16th October, 1878. 

Lutwyche J. The only question in controversy in this case was 
whether Mr. Doyle, the attorney for the company, in an action brought 
against them by one Hayston, was entitled to include as a taxable item 
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in his bill of costs a sum of £135 2s. for the expenses of witnesses. If 
he was so entitled, less than one-sixth of his bill of costs was disallowed ; 
if not, more than one-sixth was taxed off, and Mr. Doyle would be 
liable to pay the costs of taxation. 

It was admitted that the money paid to witnesses never passed 
through Mr. Doyle's hands, and that, in fact, it had been paid to them 
by the company, to whom Mr. Doyle had given credit for the amount ; 
but it was contended that the payment of the witnesses' expenses was 
a professsional charge, like the payment of counsel's fees, and that the 
item was therefore properly included in Mr. Doyle's bill. I agree that 
it might have been a professional charge (In re Remnant, 11 Beav. 608, 
18 L.J. Ch. 874), but I am of the opinion that it was not a professional 
disbursement within the meaning of The Costs Act. If an attorney 
receives money from his client on account, and with that money pays fees 
to counsel, or the expenses of witnesses for their attendance, or pays 
out of his own pocket, there is a disbursement for which he is entitled 
to charge ; but it never could be gravely argued that the fees marked 
on a counsel's brief, though not paid, could be charged against the 
client, either as an actual or constructive disbursement. The attorney 
would not be liable in an action for the recovery of the fees (Veitch v. 
Russell, 8 Q.B. 987, per Lord Denman C.J.) ; neither would Mr. Doyle 
have been responsible if the expenses of the witnesses had not been 
paid (Robi?is v. Bridge, 8 M. & W. 114). In the matter of their 
payment he has been neither act nor part, and, consequently, the item 
,£185 2s. was not taxable, and Mr. Doyle must pay the costs of the 
taxation and of the costs of this application ; fees of counsel allowed. 

The cases on the subject of taxable items prior to In re Remnant, 
above referred to, are collected in In re Bedson (9 Beav. 6, 16 L.J. Ch. 
158). 

Solicitors for applicant : Roberts & Daly. 

Solicitor for respondent : IV. E. Murphy. 
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REGINA v. HOSKINGS. 
Indecent assault — Evidence of non- consent — Witness. 

On a charge of indecent assault, evidence of want of consent ought to be given, 
but where it is shown that the person assaulted is incapable of giving consent, it is 
not necessary to call such person as a witness. 

Crown case reserved by C. H. Blakeney, Judge of the Western 
District Court at Dalby. 

The prisoner, William Hoskings, was tried at Dalby for committing 
an indecent assault upon a girl, aged sixteen, named Jane Howe, on 
October 25th last. The girl lived with her mother, and had been lett 
by her, on the day in question, in the kitchen of their house. On 
returning in about an hour she found the prisoner in the act of 
committing the offence for which he had been tried. On seeing her he 
immediately ran away ; but she gave information to the police, and he 
was arrested the following day and identified by her. Upon his arrest 
by Constable Brady he was told the charge against him, and he then 
3aid he had not done anything but what he had paid for. 

Dr. Howlin, a medical man, swore that the girl had been under his 
care for a very long period ; that she was subject to epileptic fits ; was 
of very weak intellect, and he did not think that she was capable of con- 
senting or resisting the commission of the offence. In his opinion, 
however, she was capable of appreciating the difference between truth and 
falsehood. Mr. Chubb, the solicitor for the prisoner, asked the judge to 
withdraw the case from the jury, on the ground that there was no evi- 
dence of want of consent. This he refused to do, and, in his summing up, 
told the jury that if the prisoner exposed the person of Jane Howe it 
was sufficient to sustain the information. On the question of consent, 
the jury received no direction, the judge holding that that was a point of 
law. Mr. Chubb objected to the judge's summing up; first, because the 
jury were not told to acquit the prisoner on the ground of want of 
consent not being proved; and, also, because Jane Howe was not called, 
she being a competent witness. The questions reserved for the con- 
sideration of the Court were — (1) Was the judge right in refusing to 
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withdraw the case from the jury on the point raised by the defendant's 
advocate ; (2) was the judge right in refusing to direct the jury to 
acquit the defendant on the ground that there was no evidence that 
the assault was committed against the consent of Jane Howe ; (3) 
ought the judge to have directed the jury upon the points and in the 
manner stated by the defendant's advocate in his objections to the 
directions ? 

Pring, Q.C., for the prisoner : There must be some evidence of want 
of consent. (R. v. Johnson, L. & C. 632). There is a distinction 
between carnal knowledge and indecent assault in a case of a girl under 
twelve years of age. (R. v. Fletcher, 1 C.C.R. 89 ; JR. v. Beale, 1 
C.C.R. 10). 

Hely, for the Crown, argued that submission was not consent. (R. 
v. Fletcher, 1 Bell 68; R. v. Lock, 2 C.C.R. 10). Here there was evid- 
ence of weakness of intellect, some evidence of violence, and the 
prisoner was a stranger. If there is no consent, and the act is 
wrong, there is an assault. (R. v. Williams, 8 C. & P. 286 ; R. v. 
Day, 9 C. & P. 722 ; R. v. Case, 1 Den. C.C. 580 ; R. v. Nichol, 
R. & R. 180.) 

Pring, in reply. There might be such submission as implies consent, 
and the circumstances pointed to that having been its character in 
this case. 

Cockle C.J. It is no doubt competent for us to send back the case 
to be amended, a proceeding which we should adopt in any case in 
which we thought it essential to the ends of justice ; but here the 
substantial question is, whether there was any evidence to go to the 
jury, and, as on that substantial point we are against the prisoner, we 
do not think it necessary to send the case back for amendment. Still 
less do we think it necessary to criticise an isolated passage in the 
summing up, which, regarded in connection with the whole of the 
judge's observations, or with the whole proceedings of the trial, might 
bear a different interpretation to that which, at the first glance, it seems 
to bear. We prefer looking at the points stated in the case for our 
consideration, and confining ourselves to the questions raised by those 
points. The learned judge was called upon to withdraw the case from 
the jury, which he refused, and, we think, quite rightly refused to do. 
The specific grounds of objection to the judge's direction which followed 
were three in number — (1) That the learned judge should have directed 
an acquittal on the ground that there was no evidence that the assault 
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was committed against the consent of Jane Howe. However valid such 
objection might be in the ordinary run of cases, yet here we must 
remember that there was evidence, with which it was for the jury to 
deal, that the assaulted woman was a being incapable of giving consent, 
and consequently the direction which the advocate for the prisoner 
called upon the learned judge to give was something equivalent to this 
— that if the act was done against her consent, or that if she was a 
person incapable of consenting, and that this was an indecent, forcible, 
and wrongful act done upon her without consent, then the jury might 
convict. What the learned judge was called upon to do was to regard 
the first branch of this alternative, and to disregard the latter altogether. 
Consequently, we think that in this particular case, in which there was 
evidence of incapacity to consent had the judge simply directed as he 
was called upon to do, the jury would have been thereby misled, and 
the ends of justice would not have been advanced. The second point 
was that he had omitted to direct the jury that Jane Howe was a 
competent witness, and ought to have been produced by the Crown to 
negative the presumption of consent. Obviously here we think there 
was no duty incumbent upon the judge to give any such direction to 
the jury. The calling or non-calling of a witness either on behalf of 
the Crown or the prisoner is a matter for observation only. There 
is the point that the learned judge ought to have directed the 
jury that they must be satisfied that the assault was committed 
against the consent of Jane Howe. This would have been a very 
proper call to make upon the judge had there been no evidence to show 
she was incapable of giving consent. With regard to the three points 
reserved for our consideration, I think we must determine them against 
the prisoner. We think the learned judge was right under the peculiar 
circumstances of the case in refusing to withdraw the case from the 
jury on the point raised by the defendant's advocate. He was also 
right, in our opinion, in refusing to direct an acquittal on the ground 
that there was no evidence that the assault was committed against the 
consent of Jane Howe. If she were incapable of giving consent, there 
was, in our opinion, a wrongful, forcible, and indecent act committed 
against her. I am therefore of opinion that the conviction ought to be 
affirmed. 

Lutwyche J. I am of the same opinion. With reference to the 
second direction, it has not been argued by the learned counsel for the 
prisoner, but I, nevertheless, think it right to express a strong opinion, 
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that the learned judge acted perfectly right in not directing the jury 
that Jane Howe was a competent witness, and ought to have been 
called by the Crown to rebut the presumption of consent. I can 
easily understand the reason that induced the learned counsel, who 
conducted the prosecution on behalf of the Crown, to abstain from 
calling her. He might have thought that it would imperil the case 
and defeat the ends of justice, and knowing, as he did, that it laid him 
open to observation on the part of the advocate of the prisoner, and 
also to observation, but observation only, on the part of the learned 
judge, I think he exercised a very wise discretion in abstaining from 
calling her as a witness. I also think that the learned judge acted 
perfectly right in not directing the jury that she ought to have been 
called to negative the presumption of consent, for such presumption 
did not arise upon the evidence, if, as the case went to show, she was 
incapable of consenting. I believe that in ordinary cases evidence of 
want of consent ought to be given ; but where it is shown that the 
person assaulted has no will to exercise, and is, therefore, incapable of 
giving consent, then I think it is quite sufficient to leave the case to 
the jury upon that evidence. That view has certainly been upheld in 
all the cases quoted, except in the case of R. v. Lock, in which Mr. 
Justice Brett rather qualified it. We say there was evidence to show 
the incapacity to consent, and that might, therefore, go to the jury as 
evidence of the act of assault. That appears to me to be the true 
distinction, and reconciles all the cases which have been brought before 
the Court. I also think that the conviction ought to be confirmed. 
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BRIGHT v. THE ATTORNEY-GENERAL. 

The Crown Lands Alienation Act of 1868 (31 Vic. No. 46), ss. 51 (9), 
57, 58, 59, 66 — Conditional Selection — Death of Lessee — Intestacy — 
Personalty — Deed of Grant. 

A lessee, under The Crown Lands Alienation Act of 1868, who has paid all his 
instalments of rent, is by s. 57 entitled to a deed of grant in fee ; but until such 
grant is issued he has no fee. 

The Supreme Court has no jurisdiction to enquire whether satisfactory proof has 
been given to entitle the lessee to a deed of grant. 

Where a lessee has complied with the provisions of the Act, and dies intestate 
before the issue of the deed of grant, his interest in the land is personalty and 
passes to his legal representative, and does not descend to his heir. 

The administrator or personal representative, however, cannot transfer the 
interest without the consent of the Minister for Lands (s. 58), but he might sublet. 

The refusal of a grant under s. 57 gives no claim against the Government in any 
shape whatever. 

Macdonald v. Tully, 2 S.C.R. (Q.) 99 distinguished. 

Special case agreed to between the parties. 

The facts set out were substantially as follows : James Sturtevant 
Spencer was lessee of 320 acres of land in the County of Stanley and 
Parish of Burnett, under the Coffee and Sugar Regulations of Tlw 
Land Act of 1860 (24 Vic, No. 15, s. 23). By s. 66 of Tlie Crown 
Lands Alienation Act of 1868 (81 Vic, No. 46), it was made lawful 
for persons holding land under these regulations to bring them under 
the conditional purchase clauses of that Act if, at the time of the 
application, all the conditions binding upon the selector in respect to 
such land had been complied with. The money already paid as rent 
was credited to the holder as an instalment of the purchase money of 
the land. Spencer took advantage of this provision, and a conditional 
purchaser's lease was issued to him in 1869 in respect of his land. In 
April, 1873, Spencer died intestate, and letters of administration were 
granted to his widow, Francis Eleanor Spencer, on 10th May following. 
He left as his heir Charles S. Spencer, an infant. By the regular 
form of transfer, prescribed by the Act of 1868 (Schedule G), the 
administratrix on 2nd June, 1873, transferred to the plaintiff all her 
right, title, and interest in the land. On 18th July, the plaintiffs 
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attorney, Mr. Hart, wrote to the proper authorities, forwarding the Bright v. The 

Attorney- 

forms of transfer, and stating that the Crown Solicitor had refused to General. 

grant the usual certificate, on the ground that Mrs. Spencer had no 

interest in the land, but he (Mr. Hart) was ready to lodge all the 
necessary documents to support her title, if necessary, for the purpose 
of transfer. To this he received a reply acknowledging its receipt, and 
informing him that the Department had been advised by the Crown 
Law Officers that the late lessee's interest in the land was an equitable 
freehold, and therefore could not be dealt with by the administratrix. 
The parties arranged that the question at issue should be submitted to 
the decision of the Supreme Court, namely — whether upon the grant 
of letters of administration to Spencer's widow the intestate's interest 
in the said land or any part of such interest became vested in her as 
administratrix, so as to enable her to dispose of the same. 

LUley, Q.C. (Harding with him), for the plaintiff. A person holding 
land under the original Coffee and Sugar Eegulations, and a conditional 
purchaser under The Land Act of 1868, are merely leaseholders with a 
right to acquire the fee. It was not an equitable fee, because equity 
would not compel the granting of the fee, nor could the lessee be com- 
pelled to turn it into a fee unless he were so disposed. Here there was 
only a term, which vested by operation of law in the administratrix, 
and was not transmitted to the heir. The issue of these leases was 
nothing more than the granting of leases with the option of taking the 
fee-simple, but they were not bound to take it. It was decided in 
Miskin v. The Attorney -General on 21st December, 1871 (infra), 
that a conditional purchaser under the Act of 1868 was a leaseholder, 
and that his interest in the lease, in the event of his insolvency, became 
vested in the official assignee. By s. 51 (9) a lessee is entitled, after 
obtaining a certificate that he had performed the conditions by paying 
the balance of the ten years' rent, to a deed of grant in fee-simple of 
this selection. That clause goes on to state that in the event of the 
conditions not being fulfilled, the lease shall absolutely determine at 
the end of ten years, and the lessee shall not have any claim whatsoever 
to any renewed lease, or priority of claim to either lease, or purchase 
the land comprised therein or the improvements, or to compensation 
for any part thereof. So the selector was given the double option of 
either acquiring the fee or renewing the lease. The deceased lessee 
never exercised his option, and never made any provision for its being 
exercised. The Government could not be compelled to issue a deed of 
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grant to a leaseholder, because s. 57 states that in all cases the lessee 
shall prove to the Governor-in- Council that he has faithfully complied 
with all the covenants and conditions contained in, or implied by, his 
lease under the provisions of this Act. If the Governor-in-Council was 
not satisfied, who was to compel the issue of the deeds? Not the 
Supreme Court. If the Government had used their judicial position 
they could have stopped all the dummiers, but they would not. There 
is no power to interfere with them. You cannot enjoin the parties to 
any executive act. A merger could not exist at the same time as an 
equitable fee. The administratrix cannot be called upon to complete 
the purchase, the lessee not having exercised his option to take the fee. 
( Earl of Radnor v. Shafto, 11 Ves. 448, 8 R.R. 198 ; Green v. Smith, 
1 Atk. 572 ; Broome v. Monck, 10 Ves. 597, 8 R.R. 48 ; Collier v. 
Jenkins, Younge, 295.) 

Bramston, A.G. (Griffith with him), for the defendant. 

Griffith for M. Lyons, the guardian of C. S. Spencer, an infant. 

Bramston, A.G. The rights of the Crown having been ignored by 
the other side. [Cockle C.J. All we are called upon to decide is what 
passed to the administratrix, and not whether she is entitled to a grant 
of the fee from the Government.] The question is : Did the whole of 
Spencer's interest pass ; did none pass or some portion less than the 
whole pass ? If only a portion passed there was an interest left in the 
Crown. The nature of the estate which the intestate took was a freehold 
(s. 66). At his death he had not only a legal term, but an equitable 
right in fee, consequently there could be no merger. The Crown could 
not interfere with the land selected in any way until after the ten years' 
lease had expired, and then only in case the conditions had not been ful- 
filled. In Miskin v. The Attorney -General [infra) the conditions had 
not been performed. (Capel v. Girdler, 9 Ves. 510, 7 R.R. 289; 
Sugden's Vendors and Purchasers, 4th Ed. 175 ; Collingwood v. Row , 
26 L.J. Ch. 649. 8 Jur. (N.S.) 785.) 

Lilley, Q.C., in reply. There were three options in Spencer. He 
might have got a renewal of the lease, he might have forfeited the 
land for non-payment of rent, or he might have chosen to take the fee. 
If the administratrix possessed a beneficial interest in the estate, she 
could certainly dispose of it. The lease was a personalty, and the 
payment of rents continued to be an application of personalty as long 
as he paid them. The payment of the rents by Mrs. Spencer would 
not alter the nature of the estate or benefit her, 

C.A.V, 
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16th December. 
Cockle C.J. We shall now deliver our several judgments in the 
case of Bright against the Attorney- General, and I may say that I 
form my opinion independently of any admissions or assumptions that 
have been made during the course of the argument. There is indeed 
something like an incidental admission in the course of the case 
arising from an expression in a part of the correspondence — namely, 
the expression " equitable freehold." But I can take no notice of such 
an admission, for such an admission is revocable. It may be made by 
one high official, but it may not be made by another. Jurisprudence 
founded partly on admissions would be a sort of hybrid jurisprudence, 
varying with the amount of confidence which the great law officers for 
the time being might repose in this Court. I therefore take no notice 
of that admission, nor should I take notice of a much larger admission 
—as, for instance, in the case of an ordinary agricultural lessee being 
a party to a special case, which contained admissions of the payments 
of all the instalments of rent. In such a case as that I should say, 
well, if the payments have been made in full, the Governor-in-Council 
will give you your title ; but, if he does not do so, I have nothing to 
say to it. Again, supposing that evidence of the payments were set 
out on the face of the special case, and were alleged to be proved, I 
should decline to pronounce any opinion as to whether or not it 
amounted tc proof, because the Governor-in-Council, who is to act on 
the proof, is the person to decide on the sufficiency of the proof. 
Again, while I admit the learning and force of the observations that 
have been made upon the supposed option, yet J can found no opinion 
upon that, because behind the arguments there lurks the assumption 
that there is an equitable or legal fee, and that the option is to be 
applied as if an equitable freehold had been actually created, or grant 
in fee-simple had actually been issued. My opinion of this case, 
however, is formed upon the interpretation of the statute. Now under 
s. 66 (a) the deceased became lessee, and he was in the position of an 
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(a) 31 Vic, No. 46, s. 66. — It shall be lawful for any person who shall at the com- 
mencement of this Act hold land under a lease issued under the sugar and coffee 
regulations hitherto existing to apply to the Minister for leave to bring the same 
under the provisions for selection of agricultural land by conditional purchasers 
contained in this Act and if such lessee shall have at the time of bis appHcation 
fully complied with all the conditions binding upon him in respect of such land 
such application shall be granted Provided that for the money already paid as 
rent credit shall be given to the holder as instalments of the purchase money and 
that in such case no covenants shall apply except those having reference to the 
regular payment of the instalments of purchase money still due 
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agricultural selector, bound by no covenants save those referring to 
the payment of rent, or, to use the words of the section, to the regular 
payments of the instalments of purchase money still due. Now such 
a position, the position of an agricultural selector so loosed from all 
covenants, must be determined by other sections of the Act, these 
being s. 51 (9) (b), and s. 57 (r). Sub-section 9 of s. 51 is only so far 
important in my opinion that it contains an enactment that the lessee 
shall be entitled to a deed of grant. But the meaning of these words 
must, I think, be ascertained and limited by reference to s. 57, and 
under s. 57 the lessee is entitled to a grant in fee, provided he shall 
have proved the payments, or, going back to the language of s. 66, the 
regular payments of the instalments of rent or purchase money. And 
some stress has been laid upon the words that he shall be entitled to a 
grant in fee ; if he be entitled to a grant in fee, he must seek it before 
the proper forum. In my opinion this Court is not the proper forum 
and has no cognisance of the question, because whether he shall have 
proved to the Governor-in-Council the fulfilment of the conditions is a 
fact which the Governor-in-Council can alone determine and which 
this Court has no cognisance of. I am of opinion that this Court has 
no jurisdiction to enquire whether or not the proof has been given, 
and if given, whether or not it was satisfactory, or whether or not it 
ought to have been deemed satisfactory. I am of opinion, therefore, that 
the lessee — and I am carrying the case further than the limits of the 
present one, because I am assuming a case in which the instalments 



(6) 31 Vic, No. 46, s. 51 (9). — If after a lessee has obtained a certificate by the 
commissioner that he has duly completed the conditions of cultivation or improve- 
ment and residence required by this Act he shall pay into the hands of the land 
agent a sum equal to the aggregate amount of the annual rents which would become 
due during the unexpired portion of the term of ten years' lease together with the 
amount of the deed fee such lessee shall be entitled to a deed of grant in fee simple of 
the lands comprised in such lease If during the currency of any such lease the lessee 
shall not have duly fulfilled the conditions hereinbefore specified then on the 
expiration of the term of lease it shall absolutely cease and determine and the lessee 
shall not have any claim whatsoever to any renewed lease or priority of claim to 
either lease or to purchase the land comprised therein or the improvements or to 
compensation to any part thereof 

(c) 31 Vic, No., 46, s. 57. — So soon as a lessee shall have made the last payment of 
instalments as hereinbefore provided he shall be entitled to a grant in fee simple of 
the land leased to him subject however to the payment of the fees chargeable on 
the issue of deeds of grant and provided that he shall prove to the Governor in 
Council that he has faithfully complied with all the covenants and conditions 
contained in or implied by his lease under the provisions of this Act 
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have been fully and regularly paid up; — I say, in such a case, that, 
until the actual issue of the grant in fee, the lessee has no legal fee 
and no equitable fee, and in my opinion I can safely go further and 
say that he has no quasi fee — that is to say, he has no such right to 
demand a fee at the hands of the Governor- in -Council that this Court 
can effectively take cognisance of, and until the actual issue of the 
grant, his rights are, so far as this Court is concerned, non-existent. 
All that he has is, in my opinion, not a fee and not a quasi fee, the 
non-giving of which would entitle him to claim damages against the 
Government. What he has is merely a statutory capacity to take 
what, after proof, the Governor-in-Council may statutably give him. 
Having, therefore, neither a legal fee nor an equitable fee, nor a quasi 
equitable or legal fee, I think no certificate which he could obtain 
would avail him either at law or in equity ; or, if it were granted, and 
there was any power under the Claims against Government Act to 
cancel such certificate, I think it ought to be cancelled. At all events, 
it is totally inoperative ; so whether he sues at law or in equity, neither 
can conduct him into a haven of safety. If such an action or suit is 
not cut short by demurrer, I think that at law a nonsuit awaits him, 
or in equity a dismissal of his bill must be the result. My answer to 
the question put on this special case is based upon this ground, which 
I don't mention incidentally, but as the direct ground on which any 
conclusion is formed ; I say that the refusal of a grant under s. 57 
gives no claim against the Government in any shape or form whatever. 
Now, as I said before, when the title is issued, we must recognise it ; 
and here a title which we can recognise has been issued in the shape of 
a lease ; and I think, that under the general rule of law recognised in 
s. 59 (d) of the Act, that the interest of the lessee was transmitted to the 
administratrix, who, however, takes that interest subject to the 
incidents of the Act. While, therefore, I answer the first part of the 
question — whether the interest of the intestate was transmitted to the 
administratrix in the affirmative, to the latter part of the question, 
whether that interest became vested in her in such a manner that she 
could dispose of it, I answer in the negative on reference to s. 58 (e), 

{d) 31 Vic, No. 46, s. 59. — A transmission of interest by death or marriage shall 
not be deemed a transfer under the provisions of this Act 

(c) 31 Vic, No. 46, s. 58. — It shall not be lawful for the lessee of any land under 
the provisions of this Act or any person claiming through or under him to transfer 
or assign the same without the consent of the Minister for Lands and registering 
the transfer or assignment in the district land office and any transfer or assign- 
ment made or attempted to be made shall be absolutely void and of no effect until 
such registration and a fee of ten shillings shall be paid for every such registration 
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whicy says that she shall not transfer or assign that interest without 
the consent of the Minister for Lands. 

Lutwyche J. I entirely agree with every single word of the 
judgment which has just been pronounced in this case by His Honour 
the Chief Justice ; but this case is of so much importance, and likely 
to lead to such extensive consequences, that I think it due to the 
profession, and to myself, to say something more than has fallen from 
His Honour. The case has struck my mind as it appears to have 
struck his, but there are also two or three other points of view from 
which it may be regarded. I mentioned at the outset, or very near the 
outset, of the argument that I thought the claim set up on the part of 
the heir-at-law amounted to nothing more than a claim which might 
be set up by a lessee with the option of purchasing the fee during the 
currency of his lease, or at the expiration of the lease. I thought that, 
at the most, that was all that could be claimed for him, and if that 
were all, of course his claim was untenable. But I do not think that 
the right which would exist in a contract between subject and subject, 
and which might be enforced in favour of the tenant by a Court of 
Equity, does exist under the provisions of the statute, even in favour 
of the lessee. What was called the option seems to me to be nothing 
more than the right of asking, as a favour, for the issue of a grant 
from the Governor-in-Council. It seems to me that the Governor-in- 
Council is placed by the Legislature in the position of a landlord, who, 
if he thought proper, and without assigning any reason, can reject a 
person whom he may think an undesirable tenant. That such is the 
real meaning of the statute I am convinced, from the words of s. 57, 
for although it says that from and after the payment of the last 
instalment the lessee shall be entitled to a grant in fee-simple of the 
land leased, nevertheless that stipulation is clogged with this proviso : 
" provided that he shall prove to the Governor-in-Council that he has 
faithfully complied with all the covenants and conditions contained in 
or implied by his lease under the Act." Now the only condition with 
which he would have to comply in the present case would be the 
regular payment of the rent. It is for the Governor-in-Council to 
decide whether there has been sufficient proof of these payments begin 
made fully and regularly. He is placed, it seems to me, by the Act, 
in a judicial position, and I think it is impossible to look through the 
Act without being struck forcibly by the conclusion that the Act did 
intend to make proper provision, so far as official machinery can carry 
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out that intention, for the settlement of the land. And I think that 
conclusion is strongly fortified by consideration of the Act of 1866. It 
is called, in its short title, The Leasing Act of 1866, but it is more 
correctly described in what is not a part of the Act, but which is its 
full title, " An Act to Authorise the Leasing of Crown Lands with the 
Right of Purchase by the Lessee." Upon looking into that measure it 
will be found that, except in the case of lands included in agricultural 
reserves, the Legislature threw open to the world at large, without 
conditions of any kind, except the payment of rent, all the land in the 
colony, unless situated within two miles of a town. It expressly 
dispensed with the conditions of residence, cultivation, and fencing. 
All that was required was that the land should be paid for within the 
term of eight years, and it provided that the land might be paid for 
within any shorter period. Now, perhaps, in passing that Act, the 
Legislature only contemplated — recollecting the period in which it was 
passed, the financial crisis of the colony — the raising of money as fast 
as possible, in order to enable the Government to escape from the 
embarrassments in which it was plunged. That may have been the 
object of the Legislature, but if such was their object, they speedily 
repented of it. They must have seen that it threw open nearly the 
whole lands of the colony to speculators, and to that class of people 
popularly known as dummiers and land sharks, and they repealed that 
Act bodily by the Act of 1868, in two short years after it was passed. 
Then, instead of an Act empowering intending settlers or other persons 
to purchase any land they thought proper, without any conditions at 
all requiring settlement on the land, they passed an Act which has 
settlement for its main object throughout, and which, if administered 
properly, I have no doubt would have that effect. Then they 
introduced conditions ; then they required residence and cultivation, 
and fencing ; and then they introduced what is not found in TJie 
Leasing Act of 1866, an official machinery of Commissioners, Minister 
of Lands, and the Governor-in-Council. They took special care, as 
far as Government could interfere in such matters, that the land 
should be taken up for the purpose of settlement, and in so doing they 
conferred upon the Governor a power which it seemed to them most 
fit that he should exercise. To him, therefore, it was left to determine 
whether a grant should issue or not, and until a grant has issued no 
fee, legal or equitable, or , no quasi fee of which this Court can take 
cognisance, passes to the lessee, nor any claim against the Government 
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founded upon a supposed right to such a fee. Then what interest did 
pass ? I am of opinion, with the learned Chief Justice, that nothing 
but a chattel interest passed at the death of Mr. Spencer. That was 
all he got, and all that could be got. Under s. 59 of this Act this 
chattel interest was transmitted to his personal representative, the 
administratrix in the present case ; but as s. 58 provides that no 
transfer shall be made without the consent of the Minister for Lands, 
she cannot transfer that interest. She stands, in my opinion, in the 
same position as the official assignee in the case of Aliskin v. The 
Attorney- General* , and our decision in that case seems to be a guide for 
our decision in the present case. I may add, lest it be supposed that 
this decision conflicts with the decision of the Court in the case of 
MacDonald v. Tully (2. S.C.R. (Q.) 99), that that decision was based 
upon a different and earlier Act, and proceeded upon the ground that 
the licensee was liable to stock the land within twelve months from the 
date of the Government Gazette in which the acceptance of his tender 
was notified. Under these circumstances, we thought that the 
tenderer or licensee has a right which could be enforced at law, but 
he did not choose to stand upon his right ; we, however, recognised 
it in deciding that case. That decision, therefore, was quite 
consistent with our decision in this case. My answer to the question 
put at the end of the case is, that I think a chattel interest passed to 
the administratrix, but not in such a way as would enable her to 
dispose of it by assignment or transfer, but only by subletting. 

Solicitor for plaintiff: GraJiam L. Hart, 

Solicitor for the Crown : R. Little. 

Solicitor for C. S. Spencer : M. Lyons. 
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* MISKIN v. ATTORNEY-GENERAL. 

Crown Lands Alienation Act of 1868 (31 Vic, No. 46), ss. 46, 51, 54, 59, 60, 74— 
— Lease — Insolvency of lessee — Insolvency Act of 1864 (28 Vic., No. 25), ss. 
87, 88. 
A conditional purchaser under The Crown Lands Act of 1868 has a chattel interest 
which, in the event of insolvency, vests in the official assignee. 
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Special case, in which the plaintiffs were W. H. Miskin and E. Goertz, the 
official and trade assignees of the insolvent estate of Azariah Purchase, the 
defendants being the Attorney-General and Purchase. 

By a lease dated the 20th March, 1871, and issued in pursuance of the provisions 
of section 51 of The Land Act of 1868, Purchase made application in the terms 
required by s. 46 of that Act for 337 acres of land in the parish of Tambourine, 
and the conditions having been complied with, the lease was granted to him, his 
executors, administrators, and assigns, for ten years from the 1st January, 1870. 
unless he or his executors, administrators, or assigns should before the expiration 
of the said term have by a performance of the conditions and provisions of the Act 
acquired a title to a grant of the land in fee- simple. Purchase was on the 15th 
September, 1871, adjudicated insolvent, and the plaintiffs were duly appointed 
official and trade assignees respectively. On the 26th September the plaintiffs 
wrote a letter to the proper authority to the following effect :—" We have the honor 
to inform you that we elect to continue the lease of the land taken up by the above- 
named insolvent (Purchase) upon Tambourine, Albert River, under the conditional 
selection clauses of The Crown Lands Alienation Act of 1868, and to complete the 
conditions unfulfilled in accordance with the rpquirements of the Act, and we have 
to request that transmission to us in our respective capacities may be duly recorded 
in the books of the Crown. We would also beg to say that the original lease will 
be produced and lodged if required." The plaintiffs received a reply to the follow- 
ing effect : — I have the honor to acknowledge your letter of the 26th September 
stating your intention of continuing the lease of the land (as per margin) as 
assignees of the insolvent estate of the original selector, and in reply have to state 
as lands of this class are, by the 60th clause of The Crown Lands Alienation Act of 
1868, exempted from ail writs and judgments until the grant has been issued, the 
Secretary for Lands has no power to accede to your request that the said lands be 
transferred to your names in your capacities as assignees." Other correspondence 
not material to the case had passed between the parties, and it had been arranged 
that the questions at issue should be submitted to the decision of the Court, and 
the case was accordingly stated. Save as mentioned, the provisions of the Act had 
up to the present time in all respects been complied with, and the Crown had not 
re-entered upon the said lands or brought an action of ejectment for the recovery 
thereof. The questions submitted were — (1) Whether the said lease is now vested 
in the plaintiffs ; (2) whether the plaintiffs are entitled to have their title to the 
said lease registered in the land office of the district in which the said land is 
situated ; (3) whether the plaintiffs are now or will on registration of their title to 
the lease in the district land office or otherwise be entitled in respect of the land 
comprised in the lease to the rights and subject to the provisions given by and 
contained in the said Act respectively in the same manner and to the same extent 
as if they, and not the defendant Purchase, had made the application under the 
46th section of the Act ; (4) whether the said lease is still vested in the defendant 
(Purchase) in the same manner and to the same rights and subject to the same 
provisions as if he had not been " adjudged insolvent." 

Cockle C.J. The facts of this case are sufficiently well known, and it is there- 
fore unnecessary for me to go through them. As to the first point, respecting the 
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nature of the estate, it was not seriously disputed daring the argument, and 
perhaps it could not be successfully argued, that a conditional purchaser had 
anything beyond a chattel interest ; that this was in fact a lease and not a conditional 
fee. I think that sufficiently appears from the interpretation clause, which says 
that a conditional purchaser shall have the right of acquiring the freehold, and 
thereby it appears almost obvious that the freehold is not actually in him ; and 
then there is in the 54th section of The Land Act of 1868 the provision that, " on 
proclamation of such forfeiture the term created by such lease shall cease and 
determine, and all the right, title and interest of the lessee and of every assignee to 
such lease or the land to which it refers, and all moneys paid in respect of the land 
comprised therein, and the said land itself, with all improvements thereon, shall be 
absolutely forfeited, and the said land shall revert to the Crown." These are 
expressions which are perfectly appropriate if he were the lessee of a term, and I 
also notice that " term " is used in the second subsection of section 51. These 
circumstances are quite sufficient to indicate that the conditional purchaser does 
not take a conditional fee. I think we may therefore conclude that this was a 
chattel interest which was taken, and the selector was a termor. It was noticed, 
and insisted upon by Mr. Griffith, that the 59th section is inconsistent with the 
notion that the estate would pass to the assignee of the Insolvent Court ; and 
certainly, at the first glance, and, in fact, after consideration, that appeared to be 
very strong. But I think, from the reading of various sections bearing on the 
point, and on consideration of the expedience and spirit of the Act, there is no 
difficulty in arriving at the conclusion that the Insolvency Act is left to its full 
operation ; and this being a term, it passes, by operation of that law, to the 
assignee. At the same time, if this had been an assignment for the benefit of the 
creditors, and effect was intended to be given to it by the Insolvency Act, I should 
not have thought in that case the interest would pass. I think, therefore, the 
answer to the fourth question — "whether the said lease is still vested in the 
defendant Purchase in the same manner and to the same rights and subject to the 
same provisions as if he had not been adjudged insolvent " — must be " No." Then 
as to the first question — " whether the said lease is now vested in the plaintiffs." 
That must be answered " Yes." As to the second question — " whether the plaintiffs 
are entitled to have their title to the said lease registered in the land office of the dis- 
trict in which the said land is situated." I do not think we are prepared to give an 
opinion without further argument — in fact, we have had no argument upon that at all ; 
and as to the third question, — " whether the plaintiffs are now or will on registration 
of their title to the lease in the district land office or otherwise be entitled in respect of 
the land comprised in the lease to the rights and subject to the provisions given by and 
contained in the said Act respectively in the same manner and to the same extent 
as if they, and not the defendant Purchase, had made the application under the 46th 
section of the Act ; " the same remark will apply with this addition— that it is 
almost asking us to look through the statute and see what possible state of events 
might arise, and whether under such a state of things the assignee would succeed. 
We give no opinion on these questions, and if the case is to be argued upon them 
it must be set down for the first day of next term ; and if it is not, there will be an 
end of it. 
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Lutwyche J. The real point at issue between the parties to the case lies in a 
very small compass indeed. It rests upon this — Are the 87th and 88th sections of 
the Insolvency Act in any way limited or controlled, or are they altogether repealed 
by the operation of The Crown Lands Alienation Act of 1868? That is the first 
question to he determined, and to arrive at a solution of it we must first see what 
is the property whioh Purchase held just before his insolvency. It was a term of 
years, and therefore under ordinary circumstances would have passed to the official 
assignee under the 87th section of The Insolvency Act of 1864, and it would do so 
still unless there is something in the Land Act which would show that it was 
intended by the Legislature to exclude the operation of the Insolvency Act, or so 
limit it as not to give it practical effect. That it was intended to exclude the 
operation of the Act altogether I am satisfied is not the case. Three modes of 
transmission by operation of law are provided for in the 59th and 60th sections in 
the Act, and the Legislature either had before its eyes the Insolvency Act or it had 
not, and if it had not, it was casus omissus, and the insolvency law would be left to 
its full operation. But it is more respectful to the Legislature to assume that they 
were fully acquainted, when they passed the law, with the full scope and intention 
of the 87th and 88th sections of the Act, and yet, while they have provided for 
transmission, by death or marriage, and also in a qualified way under execution, 
they have not inserted any provision which would extinguish the operation of the 
Insolvency Act, or by implication repeal the 87th and 88th sections of that Act. 
The 74th section says : ** No lands acquired under the foregoing provisions shall in 
any event be liable to the satisfaction of any debt or debts contracted prior to the 
issuing of the Crown grant thereof." I think it must be read that the words 
" foregoing provisions " are applicable only to selections under the homestead 
clauses, and I am of opinion that persons acquiring land under these clauses would 
not be liab'e to have their lands dealt with in any manner by the assignee for the 
satisfaction of any debts contracted before the issue of the Crown grant, and I also 
think that if the Legislature had intended to deal in the same way with lands under 
the conditional purchase clauses they would have made that provision applicable 
to that class of lands in the place following the 60th section, or, at all events, in 
that part of the Act by which words of reference would enable us to incorporate it 
with the Act. That being so, and the Insolvency Act having, as I consider, full 
operation, the question comes whether there is anything further in the Act which 
will control or limit these sections, or, I may say, the 87th section. We have 
found a term of years to be a chattel interest which passes under ordinary circum- 
stances to the official assignee. It is quite true, as was argued by Mr. Blake, that 
the original selector (Purchase) had no power to transfer or assign until he obtained 
his certificate, but, as was remarked by the Chief Justice during the course of the 
argument, there is no prohibit] on in any part of the Act against subletting ; and I 
take it that Purchase could have sublet the whole or any portion of this land before 
he obtained his certificate. It was attempted to get rid of that observation of the 
Chief Justice by a reference to the word " transfer," which had been admitted by 
the Attorney- General and Mr. Griffith to be equivalent to, and synonymous with, 
" assignment," under the 58th section, and Mr. Blake contended that a transfer 
referred only to a part, and therefore a prohibition against subletting existed ; but 
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that construction of the Act is evidently incorrect, because the 59th section says : 
" A transmission of interest by death or marriage shall not be deemed a transfer 
under the provisions of this Act." Now, if the transfer applies to a part only, and 
not to the whole, that section would be inconsistent and absurd, because there can 
be no partial transmission by death or by marriage. I think that the observation 
of the learned Chief Justice had a full and practioal effect on the construction of 
this statute, for there being no prohibition against the power of the original selector 
(Purchase) to sublet the land before he obtained his certificate, his interest and 
power to deal with the land in that manner passed to the official assignee. 
Then it was argued by Mr. Blake that if the estate did vest in the assignee it could 
not be used or dealt with by him in the only way in which an assignee can hold 
personal property — that is, for the purpose of realising it for the benefit of the 
general body of the creditors ; but I think there are other modes of dealing with 
property for the benefit of the general body of the creditors, besides immediately 
realising it. For instance, take growing crops ; it might be more to the benefit of 
the creditors for such crops to be left to ripen on the fields than to be sold in their 
green state ; and in the instance of cattle on the lands belonging to the original 
selector, which passed to the assignee, they might be better allowed to graze on the 
estate than to turn them out to graze where they could, and so run the risk of being 
impounded, or to send them to neighbouring paddocks at the expense of the estate. 
There are other modes of dealing with such property by which it would be more to 
the benefit of the creditors than to realise the estate and convert it into money ; 
but even on the narrow ground taken by Mr. Blake, I think the assignee has the 
power of immediately converting the property into money for the benefit of the 
creditors, for if Purchase could sublet immediately the estate vests in the assignee, 
he may sublet and may realise the full value of the term. No doubt he would find 
a purchaser without difficulty, and it seems to me that the interests of the Crown in 
this case would really be better served by dealing with the assignee than with the 
original tenant or lessee, for he being insolvent must be presumed to be incapable 
of paying the rent, and then the lease would be forfeited, and the Crown would have 
no tenant ; whereas, if the official assignee is able — as I hold by law he is — to deal 
with the property, the Crown would get a solvent tenant until the expiration of the 
term. I must therefore answer the fourth question in the negative, and the first in 
the affirmative, saying nothing on the other two, which have not been argued, and 
probably never will be. There is another point I intended to call the attention of 
the bar to, which I had forgotten, and have just been reminded of by the Chief 
Justice. It seems to me on the construction of the 8th subsection of the 51st 
section, that the transfer or assignment there mentioned contemplates, and can 
only be referred to, a transfer or assignment by the original selector, but it is not 
necessary to decide that in this case, and we do not decide whether the official 
assignee may transfer or assign. It is enough for us to say that the estate vests 
in him, and we have pointed out how he may realise in a beneficial manner the 
interest which passes to him. If the second and third questions are to be argued, 
they must be set down for the first day of next term. 
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moxham v. Mcdonald. 

14 Vic., No. 43, s. 12* — 17 Vic, Ao. 39, s. 4 — Prohibition — Time for 

application. 

Where a period is fixed by statute within which the jurisdiction of the Court is to 
be exercised, the Court has no power to extend such time. 

Rule nisi for a prohibition directed to J. G. McDonald, Gold 
Commissioner at Etheridge, and Henry Powell, F. O'Donnell, 
assessors, and Charles Kogers and others, claimants, to restrain further 
proceedings with respect to a decision given relative to the ownership 
of a quartz claim. 

The facts of the case were : On June 23rd, 1873, R. J. Moxham and 
Alexander Poro pegged out a claim on the disputed ground. They 
worked the claim until June 26th, and on that morning went into 
Townsville to procure tools and obtain a protection area. Poro 
returned to the claim on Sunday morning, June 29th, and then found 
Rogers and party in possession. Poro and Moxham set to work on 
the claim notwithstanding, and were summoned by Rogers and party 
for encroachment, and the Commissioner appointed two assessors to 
try the case. To one of these assessors, Powell, Moxham objected, but 
the Commissioner overruled this objection. After hearing the 
evidence, the decision of the assessors, which was given on July 7th, 
was, that as Moxham and Poro had left the claim unrepresented and 
unworked for four days, they had consequently forfeited their title, and 
Rogers and company were entitled to possession. 

Pri?ig, Q.C., on September 19th, moved for leave to renew this 
application on or before 14th November to a judge in Chambers. It 
was necessary to send to Charters Towers for affidavits, and the 
hundred days would expire on 14th October. 

The Court gave leave to verify the proceedings, and to renew the 
application on or before 14th November to a judge in Chambers, and 
on November 12th, on the application of Cansdell, Lutwyche J., in 

*Cf. 50 Vic, No. 17, s. 211. 



[In Banco.] 

1873. 

I9th September. 

1874. 

16th February. 
10th March. 



Cockle, C.J. 
Lilley, J. 



42 SUPKEME COURT REPORTS. [Vol. IV. 

Mozham v. Chambers, exercising the powers of the Full Court, granted the rule 
c ona lp. n ^ ^ e p r j nc jp a i g roun d being that the assessors had, in computing 
Lilley, J. the four days during which the claim was unworked, included Sunday, 
which was a dies non. 

Pring, Q.C., moved the rule absolute. 

MacDevitt, A.G., for Rogers, raised the objection that the rule was 
obtained after the time fixed by statute. A rule nisi could have been 
applied for and adjourned. 

Lilley J. delivered the judgment of the Court : The rule which has 
been brought before us to-day is the rule granted on 12th November. 
It is clearly beyond the statutory time, and can only be supported (if 
supported at all) by reference to the supposed rule of 19th September. 
We have looked at the statute, and at the terms of the rule last- 
mentioned, and have come to the conclusion that there was no power 
to grant such a rule. This is a statutory time founding the 
jurisdiction, and it is not in the power of the Court to extend it. If it 
had been a time prescribed by a rule of Court, possibly to prevent 
any injustice, it would be within our power to grant some relaxation ; 
but in this ca»e we think when the time is fixed by statute, it is beyond 
our power. The rule, moreover, was never served, and has never been 
acted upon. It must, therefore, be discharged, but as the objection is 
a technical one, without costs. In reference to this, 1 might say that 
to prevent injustice being done in cases of this kind, the Court might 
be asked to act upon affidavits, subject to their being afterwards filed. 

Solicitor for applicants : Macni&h. 

Solicitor for respondents : Thynne. 
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WILDE v. CHOKER. 
Impounding Act of 1863 (27 Vic. No. 22) ss. 45, 47 — Rescue — Seizure. 

To support a conviction for rescuing cattle under s. 47 of The Impounding Act, 
the seizure of the animals must be shown to have been actual and not merely 
constructive, and the seizure must be under such circumstances as would justify it 
for the purposes of impounding. 

Field v. Adames (12 A. & E. 649, 4 P. & D. 504, 1 Am. & H. 17, 10 L.J. Q.B. 2, 4 
Jur. 103) followed. 

Motion to make absolute a rule nisi for a prohibition against John 
Croker and James C. Mayne, JJ.P., and William Gordon, manager of 
Juandah station. 

The facts were as follow : — The applicants, Wilde and Blacklock, 
were driving some cattle off Juandah run, when they were met by Mr. 
Gordon, who said, " Good evening, men, you appear to have done 
pretty well in this neighbourhood." One of the men, having made 
some reply, Mr. Gordon said they need not trouble themselves any 
more about the cattle, as he would take charge of them. Blacklock 
said, " Stop a bit ; I sent you word that we were going to muster, and 
that we had Mr. Royds' authority to do so." To this Mr. Gordon 
replied that he had no notice, and did not believe that Mr. Royds 
would give them permission without informing him. Whilst this 
conversation was going on, Wilde got on his horse, saying they would 
not be bounced out of cattle in that way. He then rushed in among 
the cattle with his stockwhip, and cut off a lot of them from the rest 
of the mob. Gordon called out to his stockman and blackboy to keep 
the cattle if they could. He himself galloped in the direction of 
Wilde, and shouted to him to leave the cattle alone, as he had 
impounded them. Wilde and Blacklock eventually succeeded in 
driving their cattle off. They were followed for three miles across a 
neighbouring run by Gordon and his men, and asked to deliver them 
up, as he (Gordon) had impounded them and claimed to do so. Wilde 
and Blacklock refused to do so, and said Gordon could summon them 
for trespass if he liked. They were summoned before the Police Court 
at Taroom, under s. 47 of TJie Impounding Act, for rescuing cattle 
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Wilde v. Choker, which had been seized for the purpose of being impounded. They 

Lilley, J. were f° un( l guilty* an ^ fined £10. 

The rule nisi was granted on the ground that there was no evidence 
to show a lawful seizing of the cattle. 

MacDevitt, A.G., for the respondents, showed cause. There was a 
lawful seizure for the purpose of impounding. The cattle were 
trespassing on Gordon's run. The rescue was too prevent im- 
pounding. Sections 86, 87, 88, 45, 46, 47 of the Act were referred 
to. There was no evidence that the cattle were not within the 
half-mile. 

Griffith moved the rule absolute. According to the old law, cattle 
in the possession of anyone could not be impounded, the object being 
to prevent a breach of the peace. The interpretation of the present 
Act is the same. There was no evidence that the cattle were ever out 
of the possession of Wilde and Blacklock. If they had been, and been 
rescued, it would have been a different matter. Gordon called out 
that he would impound the cattle, and they said they would not let 
him. Gordon could not exercise dominion over the cattle. In Field 
v. Adames, 12 A. & E. 649, to a plea in trespass, justifying the 
taking of a horse and cart, damage feasant, it was held a good replica- 
tion that the horse and cart were, at the time of the distress, in the 
actual possession and under the personal care of, and then being 
used by, the plaintiff, and that actual danger of breach of the peace 
need not be alleged. 

Lilley J. delivered the judgment of the Court : The complaint was 

made under s. 47 of The Impounding Act, which says that a person who 

shall rescue any animals lawfully impounded, or lawfully seized for the 

9 purpose of being impounded, shall be liable on conviction to a penalty of 

£20. The Court think that it must appear that the cattle were seized in 
fact. There was perhaps evidence on which the justices might come to 
that conclusion, although I must say that it is of the very slightest kind. 
We also think, however, that the seizure must be under such 
circumstances as would justify it for the purpose of impounding. 
Now, with the exception of s. 45, all the provisions of the statute point 
to the case of cattle being found upon a run, not in the actual 
possession of anyone. It would appear that it was only s. 45 that 
would apply to this case in any way. That section states " that it 
shall not be lawful for the occupier of any unenclosed land, through 
which any road or thoroughfare may pass, to impound the animals of 
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any person who may be travelling along or through any such road, or Wildb v. Cboxeb. 
who may stop upon such land during one night or day, unless such Lilley, J. 
animals be at a greater distance from the centre of such road or 
thoroughfare than one half-mile/' There was no evidence whatever to 
bring the cattle within the section. We do not think, therefore, we 
can override the case of Field v. Adames, and the rule must be made 
absolute, but without costs. The conviction is quashed ; the money to 
be returned, but no action to be brought by the appellants. 

Solicitor for applicants : G. L. Hart. 

Solicitor for respondents : Hamilton. 
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TRUST AND AGENCY CO. v. MARKWELL (No. 1). 

Debtor and creditor— Insolrency Act of 1864 (28 Vic, No. 25), s. 172 — 
Composition deed — Joint and separate creditors — Release — Plea, 

To an action on a bill of mortgage for principal and interest, the defendant 
pleaded that, while a creditor to the mortgagee, he and his partners were released 
under a deed of composition from all debts due, three- fourths of the creditors in 
value assenting thereto. 

Held, that the plea was good. 

Demurrer to a plea filed by the defendant, John Markwell. 

The declaration stated that the defendant by a bill of mortgage under 
the Real Property Act, dated 6th February, 1866, in consideration of an 
advance of £2300, conveyed to the plaintiffs certain allotments in the 
city of Brisbane, with interest at 13 per cent, per annum. The prin- 
cipal and interest, amounting to £959 15s., remained unpaid. The 
total amount claimed was £4000. As a second plea to the whole 
declaration the defendant said that after the execution by him of the 
said bill of mortgage, and while the plaintiffs were creditors for the 
moneys sued for in this action, the defendant being tenant in common 
with Henry John Isaac Markwell, of the land mentioned in the 
mortgage, he, by a deed made in pursuance of TJie Insolvency Act of 
1864, dated 27th February, 1867, between the defendant John Markwell 
and H. J. I. Markwell, ironmongers, trading in Brisbane under the 
name, style, or firm of John Markwell & Son, of the first part, and 
James Cairns, of Brisbane, bank manager; Frederick Lasseter, of 
Sydney, iron merchant ; and Robert Gibson, of Brisbane, bank manager, 
of the second part, and the several persons and bodies corporate, 
creditors of John Markwell or of H. J. I. Markwell, conveyed and 
assigned to the persons in the second part for the benefit of their 
creditors on consideration of their making and executing a release to 
the said Markwells all their real and personal property, including lands 
and hereditaments of which they were then seized or entitled for any 
estate or interest whatsoever. The release was executed, whereby the 
said Markwells, their heirs and executors, were released from all debts 
and demands due by them in respect thereof or relating thereto. This 
deed was assented to by three-fourths of the creditors in value. 
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The plaintiff said the defendant John Mark well's plea was bad in 
substance. The objections taken were : That the deed pleaded, being 
a deed of composition between the members of the firm of John 
Markwell & Son and its creditors, provided for one class of creditors 
only, and was not within Tlie Insolvency Act of 1864 ; that it did not 
appear that the whole body of the creditors of the firm and of each 
deliberated and decided together in favour of the execution of the deed ; 
that the benefit of the deed did not enure to all the creditors of the 
said John Markwell. 

Pring, Q.C., and Harding, for the plaintiff, in support of the 
demurrer, cited Ex parte Oldfield (11 L.T. (N.S.) 756), Andrew v. 
Mack/in (13 W.R. 291, 84 L.J. Q.B. 89), European Central Railway 
Co. v. Westall (L.R. 1 Q.B. 67, 85 L.J. Q.B. 9), Ex parte (Hen 
(L.R. 2 Ch. 670), Tomlin v. Button (L.R. 8 Q.B. 466), Rixon v. Emary 
(L.R. 3 C.P. 546), Nixon v. Hallett (19 L.J. (N.S.) 47). 

Blake, Q.C., and Hely, for the defendant, cited Slater v. Jones (L.R. 
8 Ex. 186), Fetley v. Wanless (L.R. 2 Ex. 21), Wood v. De Mattos 
(L.R. 1 Ex. 91), McLaren v. Baxter (L.R. 2 C.P. 559), Isaacs v. Green 
(L.R. 2 Ex. 352), Whittaker v. Low (L.R. 1 Ex. 74), Gresty v. Gibson 
(L.R. 1 Ex. 112), Reeves v. Watts (L.R. 1 Q.B. 412). 

Cockle C.J. We do not think it necessary to consider all the cases 
cited by Mr. Blake. It will be sufficient to advert to the cases, or at least 
some of those quoted by Mr. Harding. The case of Andrew v. Macklin 
may be dismissed at once. It is perfectly obvious that a plea by one 
joint debtor setting up a deed of composition by the other is bad. 
The same remark applies to Nixon v. Hallett. We do not think there 
is anything requiring special mention in the case of Rixon v. Emary, 
for there were no separate creditors. This case will, therefore, turn 
upon the view taken of Ex parte Oldfield, European Central Railway 
Co. v. Westall, Ex parte Glen, and Tomlin v. Dutton, to which the last 
remark will perhaps apply, that it is on the face of it a deed between 
the partnership and the joint creditors, and that was held to be invalid 
even against the non-assenting joint creditors, as, of course, it would be. 
We then come to the three remaining cases. We cannot find in any 
case anything to countenance the somewhat summary conclusion to 
which Mr. Harding invited us — namely, that if the separate creditors 
are not named as parties to the deed, the whole question is concluded, 
because they had no right to join in those discussions, or those ideal 
discussions which I suppose to precede the execution of such a deed 
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under this Act. There is nothing mentioned about any such delibera- 
tion, except in Old field's Case, and then Lord Westbury said that they 
could not exercise any deliberation ; but whether he meant the ordinary 
deliberation, which every creditor would exercise in his own mind 
before signing a deed, is not apparent. Then will come the further 
question of the value of the words in the deed as creditors of the second 
part ; the several persons, bodies corporate, being creditors of the said 
John Markwell and H. J. I. Markwell. I can find nothing in express 
authority, or anything in principle, to induce me to say that we are to 
affix the same interpretation upon the words A and B as in interpreting 
whether the words expressed in a conveyance express a joint tenancy 
or a tenancy in common. The remarks of Mr. Harding would be 
perhaps forcible and pertinent in the construction of a conveyance, but 
the reason of the matter in this particular case would rather go to 
prove the contrary of what he urged, because in Ex parte Old field, we 
have the authority of Lord Westbury, and in the case of Ex parte Glen, 
the authority of Lord Cairns, for saying that the word creditor used in 
that section of the English Act, corresponding to s. 172 of our Act, 
means both joint and separate creditors. Lord Westbury said that the 
Act of Parliament did not admit that separate creditors have any 
interest in respect to separate estate. This, coupled with the words of 
Lord Cairns in Ex parte Glen, that the word in the section prima facie 
made no difference between those two classes, and speaks generally of 
a deed entered into between a debtor and his creditors, or any of them, 
shows that the classes to which he referred are joint creditors and separate 
creditors. Therefore, so far as the reason was concerned, when the 
statute thought it sufficient to characterise those two under the general 
head of creditors, is there anything unreasonable in supposing that a 
deed made under a statute means to include both joint and separate 
creditors ? I think that in the absence of any rules as to the interpre- 
tation of the statute — that is, the meaning to attach to it. In the 
numerous cases cited by Mr. Blake, it is evident that it was the tendency 
of the Court to uphold this meaning, and very naturally, too, seeing 
the serious consequences likely to accrue from a different interpretation. 
Because a man might divest himself of all his property for the benefit 
of his creditors, and through some flaw in the deed, might it be left after- 
wards at the mercy of a creditor ? In the case of the European Central 
Railway Co, v. Westall, which was relied on so much by Mr. Harding, 
we observe there that the question of construction received little or no 
discussion, and apparently it was taken for granted that the deed had 
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a certain interpretation. The construction put upon it was a deed of 
composition between the members of a firm and the creditors of a firm, 
and certainly, with that construction, the decision was unquestionably 
right. Going through the deed in this case, we find that the creditors, 
being respectively creditors of J. Markwell and H. J. I. Markwell, agree 
to the proposal, and then that they, the said John Markwell and H. J. I. 
Markwell and each of them, for the consideration mentioned in the 
deed, merely granted all the lands of which they were seized for any 
estate. Mr. Harding observed, with reference to this, that these were 
the words used in a mere form of conveyancing, and would be introduced 
into a deed even if the estate to be conveyed were a joint estate. I do 
not find the same interpretation was put upon similar words by Lord 
Westbury. In speaking of a deed of the same kind as this, he said 
that the deed was framed so as to include all the estate and property, 
which might belong to the partners, jointly or severally. If it turned 
out that any one of the partners had an estate separate from the joint 
estate of the firm, it would be a wrong use of those words that would 
not include that estate in the deed. It seems to me that these words 
conveyed to the trustees for the benefit of the creditors, not only the 
joint property, but also the separate property of John Markwell and 
H. J. I. Markwell. There was then an averment on the plea that 
three-fourths in value of the creditors assented to the deed. Then we 
find a release from the creditors to each of them. The point then 
remains that the release did not affect any but the joint debts, but the 
words in the release were that for the consideration mentioned in the 
deed that the said J. and H. J. I. Markwell, their and his heirs, 
executors, and administrators, were thereby released from all debts. 
It is a fair and natural interpretation, I think, to put on those words 
that John Markwell was released from all debts by that deed. There 
is, further, the remark I should have made, and which seems to me to 
be not destitute of force, that this deed, which was no doubt informal, 
and which, I hope, will not be made a precedent for future deeds of the 
kind, conveyed in one paragraph both realty and personalty, and so far 
as the nature of the property was to be a test of the meaning of the 
deed, I think we may take notice that in general the property of a 
partnership is personal rather than real. For these reasons we can 
come to no other conclusion that the plea was good, and that conse- 
quently the judgment on this demurrer must be for the defendant. 

Solicitor for plaintiff : Roberts & Daly. 

Solicitor for defendant : Hart. i> 
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TRUST AND AGENCY COMPANY v. MARKWELL (No. 2). 

Real Property Act of 1861 (25 Vic., Ao. 14), ss. 1, 57, 60— Mortgage- 
Foreclosure — Redemption. 

The exercise by a mortgagee of his power of sale under s. 57 of 25 Vic. No. 14 is 
not a bar to the exercise of his other remedies against the mortgagor. 

The difference between a statutory and ordinary mortgage, with the remedies in 
equity, discussed. 

Demurrer by John Markwell, a defendant in an action to recover 
money lent on a bill of mortgage. 

The defendant, in his third plea, put forward as a defence upon 
equitable grounds, that in and by the said bill of mortgage, all his 
estate and interest in two pieces or parcels of land were mortgaged to 
the Trust and Agency Company for securing the payment of the 
moneys mentioned in the declaration, and before the commencement 
of the action the plaintiff entered upon and seized and took possession 
of the said lands, which are of more than sufficient value to satisfy the 
whole of the moneys so secured, and sold and disposed of a portion 
thereof for the sum of £8 12s. lid. 

In his second replication the plaintiff said the lands mentioned were 
not of sufficient value to satisfy the whole of the moneys so secured, 
and the alleged disposal of a portion of the same was only a disposal 
of old building materials forming part of certain buildings which were 
in a ruinous and uninhabitable state. The defendant, in reply, said 
that the replication was bad in substance —that it confessed, but did 
not avoid the plea. Secondly, that it only amounted to an argument- 
ative traverse of the plea. 

Blake, Q.C., and Hely for the defendant in support of the demurrer. 

Pring, Q.C., and Harding for the plaintiff. 

Blake, Q.C. Although a mortgagee may pursue all his remedies 
together, still, if he first takes the land to satisfy his claim, he cannot 
afterwards resort to other remedies, except in the case of collateral 
promissory notes, because he disables himself from recovering on 
payment. (Walker v. Jones, 6 N.S.W. (Eq.) 3). With regard to the 
second part of the replication, it is admitted that portion of the freehold 
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is disposed of, and on demurrer it cannot depend on the amount sold. 
It is not a question whether equity would compensate. (Tooke v. 
Hartley, 2 Bro. Ch. Ca. 125 ; Perry v. Barker, 8 Ves. 527, 18 Ves. 
198, before Lord Erskine). This is a case of covenant. The repli- 
cation did not aver that there was a power to sell in the mortgage, and 
that the sale was in virtue of that power. In Hodge v. Richens (L.B. 
8 C.P. 127, 42 L.J. (Ch.) 127) the plea was struck out. Palmer v. 
Hendrie (27 Beav. 849, 28 Beav. 841), Thornton v. Court (8 De G. 
McN. & G. 298), and Lockhart v. Hardy (6 Beav. 267) were also cited. 

Harding, contra, cited on the practice Stephen's Pleading (1866), p. 
141 ; Bullen and Leake 820, Lacey v. Umbers (8 Dowl. 782), and Mines 
Royal Societies v. Magnay (10 Exch. 489). Leave was given to attack 
the plea, the question of costs to be reserved. In all the cases the sale 
was against the assent of the mortgagor, and without his concurrence. 
(Sandon v. Hooper*, 6 Beav. 246; Farrant v. Lovell, 3 Atk. 728). 
In order to make the sale good he must show that the sale was after 
foreclosure or otherwise without the concurrence of the mortgagor. 
That is not shown, therefore the plea is bad that the sale was otherwise 
than under the power of sale in a mortgage under the Real Property 
Act. Bell v. Carter (22 L.J. (Ch.) 938, 17 Beav. 11) and Wiles v. Levett 
(1 De G. & S. 892) were also cited. 

Blake, Q.C., replied. 

C.A.V. 16th March. 

Cockle C.J. Many, or indeed all, of the cases which have been 
cited would have been very important, and wduld have deserved and 
received from us long and serious consideration in the event of a certain 
view being taken of the state of the law, but inasmuch as it seems to 
the Court that the decision of this question turns entirely upon the 
Real Property Act, it becomes unnecessary to go through these cases 
in detail, or to say whether, where difficulties of this kind arise, the 
objections are to be made by way of demurrer or raised by affidavits in 
answer where the judge is called upon to allow or disallow the plea. 
Now, the first section of The Real Property Act is material, and 
requires careful examination. By that section "all laws, statutes, 
ordinances, rules, regulations, and practice whatsoever, relating to 
freehold and other interests in land, so far as they may be inconsistent 
with the provisions of this Act, and so far as regards their application to 
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land under the provisions of this Act, are repealed.' ' Now, the second 
branch of this provision seems to be very important. There would be 
very little to remark upon the fact of the repeal of laws inconsistent with 
the Act, but the second sentence seems to forbid us to apply the old maxims 
further than we are warranted by the words of the Act itself. Although, 
of course, where such words as " dower, foreclosure, or redemption " 
occur in the Act, we must take notice of the old doctrines regarding 
these words, or at at all events so far as they apply to the subject 
matter of the Act, still, I don't think we are at liberty, in any case, 
to conjure old phantoms merely for the purpose of aiding in the inter- 
pretation of parts of the statute. Now, the principal, and, in fact, the 
only section of TJie Real Property Act necessary to advert to is s. 57, and 
in interpreting that I think we must guard ourselves against attributing 
to the word " mortgage " in this Act, a meaning identical with its 
ordinary one. It cannot indeed have such a meaning, for it is the very 
essence of a mortgage, properly so called, to involve the transfer of an 
estate from the mortgagor, who loses the legal title, retaining only an 
equitable one, to the mortgagee, who takes the legal title subject to the 
rights of the mortgagor against him. But the machinery provided in 
this Act for carrying out transactions in the nature of loans involve 
nothing of the kind, and are based upon a conception of an entirely 
different kind, for it expressly provides that the mortgage under the 
Act shall not operate or take effect as a transfer of the land, estate, or 
interest intended thereby to be charged. Therefore, we here see some- 
thing entirely inconsistent with the supposition that the Legislature 
intended the mortgage created by the Act to be a dealing of the same 
kind as a mortgage under the old law. That being so, we see that, at 
all events, only under other circumstances pointed out by a subsequent 
section, certain parts of the old law have no place whatever. The 
word " foreclosure," for instance, what application can it have with 
any estate not passed out of the mortgage ? Again, what application 
has the word " redemption " ? The mortgagor has nothing to redeem, 
because the whole legal estate is still in him. He has nothing to take 
out of the mortgagee, for nothing has passed to the mortgagee. Fore- 
closure and redemption seem to be, therefore, utterly inapplicable in 
the preliminary stage. In s. 57 it is stated that if default be made 
within one calendar month in payment of the principal money or 
interest, or any part thereof, and notice in writing is given to the 
mortgagor after one calendar month, the mortgagee is entitled to sell . 
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This is a statutory power conferred upon the mortgagee which he may 
exercise to obtain repayment of . the loan he has made, and if it were 
the intention of the Legislature that any other statutory advantage 
granted to the mortgagee should be destroyed by the exercise of this 
power of sale, one would naturally expect to find in the statute some 
provision to the effect that after having exercised that power he should 
not be entitled to proceed under the implied covenant subsequently 
mentioned. In the provisions there is nothing to show that 
the exercise of the power of sale is to be aught but an advantage 
to the mortgagee. It confers an advantage and deprives him 
of none, and it is only by resorting to the old maxims, that the 
Court think inapplicable, that we can construe this s. 57 to deprive 
him of the privilege conferred upon him by s. 59, regarding which 
the same observation can be made, that it implies that the 
covenant is to be made to cover the principal and interest money. 
It does not say provided the mortgagee has not exercised his power 
of sale hereinbefore conferred upon him. So that, in another section, 
we see no intention to curtail the benefits upon mortgagees. The 
object of the statute is to extend these benefits, and we can hardly 
do so by introducing the doctrines contended for in the interpretation 
of the Act. I would observe, although it is unnecessary to give an 
opinion on this point, that although the words foreclosure and redeem 
occur at the close of s. 60 of the Act, yet there is a peculiarity of 
phraseology. It speaks of proceedings in equity to foreclose the right 
of the mortgagor or encumbrancer, or to reedeem the said mortgaged 
or encumbered lands. The right to foreclose or redeem, or some 
right, if not strictly resembling these rights, analogous to them, would 
appear not to arise, if it did arise, until an action of ejectment is 
brought merely creating a title in the mortgagee. That resemblance 
between the statutory and common law mortgages arises, without 
which it would be utterly useless to use the words "foreclose" or 
" redeem." Suffice it to say, that there is no suggestion in these 
pleadings that there has been any transfer, and we cannot see that 
there was nothing to transfer legally from the mortgagor to the 
mortgagee. Under these circumstances the judgment of the Court 
must be that the plea is bad, and consequently on the demurrer the 
judgment must be in favour of the plaintiff. 

LiiiLBY J. I concur in the judgment of the learned Chief Justice. 
Whatever may be the state of the law with regard to common law 
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mortgages, the Court here, I think, is bound by the words of the 
statute, which has created a new class of instruments in many respects 
broadly different in their incidence from common law mortgages. I 
think, therefore, we are not bound, and, indeed, the first section of the 
Act is an injunction to us not to apply, the same rules of construction 
to these instruments as to mortgages of the kind I have mentioned. 
I only think it necessary to allude to one question which was raised at 
the outside of the argument, namely — whether it be necessary to insert 
in a marginal note on the demurrer that it is your intention to attack 
your opponent's pleading ? We think in future this course must be 
adopted. In this case we have granted an indulgence to the plaintiff 
in this respect, but the practice will not be allowed in future. As we 
granted the plaintiff this indulgence, we think that he should have to 
bear some of the costs, and we have fixed his proportion at £5 5s., so 
as to allow the defendant some compensation for the extended nature 
of the argument. 

Solicitors for plaintiff : Roberts & Daly. 

Solicitor for defendant : G. L. Hart. 
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McGRATH v. RAWLINS. 
Justices — Rejection of evidence — Supplementary depositions by affidavit. 

dn a motion for a statutory prohibition against justices for wrongly rejecting 
evidence, an affidavit was tendered to supplement the depositions. No notice of 
the rejection was taken in the copy of the depositions, but the evidence of the 
affidavit was uncontradicted. 

Held, that the evidence was admissible, but that the rejection of improper evidence 
is a ground for appeal and not for prohibition. 

Eule nisi for a prohibition against Frederick Rawlins, P.M., and 
others to restrain further proceedings on a conviction of Michael 
McGrath, for breach of s. 28 of The Masters and Servants Act, in leaving 
his hired service without giving notice. McGrath was fined £5, in 
default one month's imprisonment. 

The question involved was whether evidence had been properly 
rejected by the justices, and whether, on a motion for statutory pro- 
hibition, any notice could be taken of such rejection, as it did not 
appear on the face of the deposition that any evidence had been so 
rejected. 

Pring Q.C., for the respondent, showed cause, and took the prelimi- 
nary objection that the depositions could not be supplemented by an 
affidavit. (Ex parte Ivell, 2 S.C.R. (N.S.W.) 91).* 

Blake, Q.C., for the applicant : The clerk of Petty Sessions struck 
the evidence out of the note. There is no question that the evidence 
was tendered. (Plunkett p. 104.) 

Pring, Q.C., Prohibition does not lie for rejecting evidence. (Plun- 
kett p. 269). 

C.A.V. 

10th April. 

Cockle C. J. : The report of Ex parte Ivell requires two corrigenda ; 
in the first, reference to 14 Vic, No. 48, s. 14, should be read s. 9, 
and in the first reference to 17 Vic, No. 89, s. 12, should be read s. 10. 



[In Chambers.] 

1874. 

80th March, 
10th April. 



Cockle, C.J. 



Cf. Goldsmith v. Roche (2 S.C.R. (Q.) 55). 



56 



SUPREME COURT REPORTS. 



[Voi*. IV. 



McGrATH V. 

Rawlins 



Cookie, C.J. 



IveU's Case decides that, except, perhaps, as an answer to an appli- 
cation for costs, parol evidence is not admissible on behalf of justices 
to supplement the depositions, but it does not decide that such evidence 
is inadmissible on behalf of the applicant. No notice whatever of such 
rejection is taken in the copy of the depositions, but the evidence of 
the rejection was uncontradicted, and, as I am inclined to think, 
admissible. Still, I must discharge this order, because the case does 
not fall within Ex parte Beit (Wilkinson's Magistrate, p. 20), and the 
rejection of improper evidence is a ground not for prohibition, but 
of appeal. 

Solicitor for applicant : Thywne. 

Solicitors for respondents : Boberts & Daly. 
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NOAGUES v. HOPE 

Landlord and Tenant — Specific Performance — Damages — Equity Act of 
1867 (31 Vic., No. 18), s. 62*— Equity Procedure Act of 1873 (37 
Vic, No. 3), s. l.\ 

To a declaration claiming damages for the non-performance of an agreement for 
the crushing of sugar cane cultivated by the plaintiff on land leased by the defend- 
ant to plaintiff, it was objected on demurrer that there was no claim or demand 
which entitled the plaintiff to recover damages in the Supreme Court within the 
meaning of s. 1 of The Equity Procedure Act of 1873 (a). 

Held that the demurrer must be overruled. 

Held also, that by the said section all legal rights which could be imported by 
analogy into an equitable action were to be so imported. 

Demurrer on the part of the defendant to the plaintiff's declaration. 

The plaintiff, Victor Noagues, averred that the defendant, the Hon. 
Louis Hope, being owner of a certain sugar plantation, was desirous of 
securing competent and experienced sugar planters to become tenants 
of portions of his estate, and had authorised one Pruche Aubry to enter 
into agreements on his behalf for this purpose. The plaintiff entered 
into an agreement with Pruche Aubry to become a tenant of the 
defendant upon certain terms, which were reduced into writing in the 
French language, and were to the following effect : — The lease was to 
be for a term of twenty-one years for cultivation only, for seven years 
of the time at a rent of a grain of maize per year for each acre of land, 
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* Repealed Beg. Gen., 10th October, 1900, Schedule 2. 

f Repealed 55 Vic, No. 33, s. 4, Schedule 1. Cf. 55 Vic, No. 33, s. 58. 

(a) 37 Vic, No. 3, s. 1. — In all cases in which a person has an equitable claim or 
demand against any other person in respect whereof the only relief sought is the 
recovery of a sum of money or of damages whether liquidated or unliquidated, and 
which cannot now be enforced and prosecuted except in a court of equity, the 
person seeking to enforce such claim or demand may sue for and recover the same 
by action in the Supreme Court or any District Court, which, if such claim or 
demand were enforceable in a Court of common law would have jurisdiction in 
respect thereof, and such Courts respectively are hereby empowered to entertain 
and determine such actions. 
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Noaguks v. and at the rate of £1 per acre per year for the remaining fourteen 

' years. The lessee was to have the option to renew the lease for a 

second period of twenty-one years at the rent of £1 per acre, and 
he also had liberty to sublet during the term of the lease. The sugar- 
cane grown on the land was to be manipulated by the landlord. The 
first year he was to give the planter all the produce without any 
retention. The following year a retention was to be made of 
one-seventh upon the produce of the canes. The carriage of the 
cane from the field to the manufactory was to be performed by 
that establishment ; which was also to provide all the bags necessary 
for the storage of the sugars belonging to the planter. This 
agreement was made in Sydney on June 8, 1870. The plaintiff 
accepted the conditions, and afterwards proceeded to Queensland and 
entered into possession of a portion of 80 acres of Ormiston, which 
the defendant pointed out and designated and delivered to the plaintiff. 
The plaintiff has ever since remained in possession of the land and 
cultivated it, and expended large sums of money in improving it. He 
cultivated a crop of cane, being the first year's crop, within the 
meaning of the agreement. This cane was waiting to be manipulated, 
and a large quantity of sugar would have been produced therefrom. 
The breaches complained of were, that the defendant refused to 
perform the agreement, or to manipulate the sugar-cane grown by the 
plaintiff, and that he refused to manufacture sugar from the cane, 
unless the plaintiff would allow him one-half of the produce thereof. 
The plaintiff was unable to get his cane crushed, and lost all the produce 
which would have been obtained therefrom, and the cane became 
spoiled and worthless. He claimed £4000 damages. The defendant 
demurred to the declaration on the following grounds : (1) That the 
declaration did not show an equitable claim or demand in the plaintiff 
against the defendant in respect whereof the plaintiff was entitled as 
of right to recover from the defendant any sum of money or damages, 
liquidated or unliquidated ; (2) that the declaration did not show a 
claim or demand in the plaintiff which entitled him to sue for, or 
recover the sum by action, in the Supreme Court within the meaning 
of s. 1 of The Equity Procedure Act of 1873 ; (8) that the declaration 
does not show such a case as would entitle the plaintiff, were the 
proceeding in a Court of Equity, to any relief against the defendant as 
to the matters contained in this declaration or any of them. 
Harding and Oarrick in support of the demurrer. 
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Pring, Q.C., and Griffith for the plaintiff. 

Harding. Jurisdiction to order specific performance is discretionary. 
Notwithstanding part performance in order to obtain speci6c perform- 
ance the terms of the contract must be certain. No time of commence- 
ment is stated. Equity must be able completely to execute. Here 
one party is to manipulate, and the Court will not, as an equivalent, 
enforce execution of a covenant to do that. In equity the remedy 
must be mutual, and the filing of a bill containing an offer by him to 
perform the covenant makes it so. Under s. 1 of 87 Vic, No. 8, the 
plaintiff must first go into equity for specific performance. The whole 
agreement is to grant a lease. The second branch of the prayer cannot 
be specifically performed. The prayer is not for substitution. (Section 
62 of The Equity Act of 1867). Durell v. Pritchard (L.R. 1 Ch. 244), 
Lewers v. Shaftesbury (L.R. 2 Eq. 270), De Brassac v. Marty n (9 L.T. 
(N.S.) 287), Mines Royal Societies v. Magnay (10 Ex. 489, 498), 
Blackett v. Bates (L.R. 1 Ch. 117), and Flight v. Bolland (4 Russ. 298) 
were cited. 

Griffith. The question is whether there is an equitable claim, and 
whether it comes within s. 1 of 87 Vic, No. 3. (Nunn v. Fabian, 
L.R. 1 Ch. 85). Part performance by the party to be charged is not 
enough. (Caton v. Gaton, L.R. 1 Ch. 187). In a vague agreement 
the Court will consider the surrounding circumstances, part perform- 
ance, and the execution of the instrument. (Oxford v. Prorand, L.R. 
2 P.C. 185). Mutuality goes to the construction of the Act, and not 
of the contract. The intention was to abolish the distinction in money 
cases between law and equity. 

Harding, in reply. If you make me pay liquidated damages I am 
entitled to have a lease containing the covenants on which you make 
me pay damages. The foundation of this action is the refusal to grant 
a lease. The word " sought " means sought with some probability of 

success. Chinnock v. Sanisbui'y (80 L.J. 409) and v. White (8 

Swanst. 109, note) were also cited. 

C.A.V. 

18th April. 

Cockle C.J. In this case, a very important question has to be 
decided under The Equity Procedure Act of 1873, which, during the 
argument, was partially connected with s. 62 of The Equity Act of 
1867, and the point was made that there could be no total substitution 
of damages in a suit for specific performance. Now the cases, or rather 
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the case, cited hardly bear out that contention ; but even if it did, 
still the question for the Court is the meaning of the first section 
of the Act of 1873, which provides that "in all cases where a person 
has an equitable claim or demand," then he has certain rights in the 
common law side of this Court. It is a matter of small consequence 
whether this case is or is not handed over to the Equity side of 
the Court, but this consequence must be borne in mind, that if a case 
of this sort were to be so treated, then no such case could be heard in 
the District Court, and it appears to be the intention of this Act to 
render equitable injuries cognisable so far as practicable in the District 
Courts. Now I will remark that the words used are "claim or 
demand," not "right or title," which would have given far greater 
weight to the arguments for the defendant. But it is sufficient to be a 
claim or demand in respect whereof the only relief sought is the 
recovery of a sum of money. And these words "claim or demand," 
relieve the Court from some pressure arising from Mr. Harding's 
argument, that the defendant loses the benefit of the discretion of the 
Judge. There would be great force in the argument that this Act was 
only intended to apply to something in the nature of an amendment, if 
the word "sought" had been omitted. If it had been the intention of 
the Legislature to restrict the operations of this clause to such cases as 
suits for the recovery of a legacy or an assigned deed, or an assigned 
bond for a penal sum or a policy of insurance, the word "sought" would 
probably have been left out. If we were to give the word " sought " any 
meaning, if we were not without any authority to strike it out of the 
clause, it was only in such cases as the present that that word could 
apply. In other cases relief could not only be sought, but obtained. 
Mr. Harding put three points before us — inconvenience, the loss of 
such discretion as the Judge in Equity would be in a condition to 
exercise, the want of finality, and the injustice to the defendant in 
depriving him of some of his equities. As to the loss of discretion, if 
it were any judicial discretion, the plain words of the Act seem to 
answer that. I do not think that we should strain the words of 
the Act, because a benefit of a shadowy character might accrue to the 
defendant. I apprehend that we should not give our decisions 
on classes of cases such as suits for specific performance alone, but 
should look to the particular case before us. The maxim of equity, 
that all cases ought to be settled, will not arise here, because the 
relief here claimed will be given. It may be that the Equity side 



Vol. IV.] SUPREME COURT REPORTS. 61 

might have been the more convenient tribunal, but I apprehend Noaoues v. 

Hope 

that the defendant is by no means deprived of his equities; for the ' 

plaintiff has, by adopting this side of the Court as his forum, barred Lilley, J. 

himself of any other relief in respect to the subject matter. It by no 

means follows, however, that he barred the defendant ; in fact, our 

judgment in this case will give the defendant an equitable claim 

which he otherwise would not have had. He will have his bill in 

equity, because the record in this action will contain an admission 

that there is subsisting betweeen the parties an equitable agreement 

for a lease. It would be even possible that such an agreement could 

be used by way of plea ; but regarding that it is not necessary for 

the Court to say anything. I think we may say that it is the 

intention of this statute that all legal rights that can be imported by 

analogy into an equitable action are to be so imported ; and also the 

doctrine of cross actions. However this may be, the plain words of 

the section appear to include this case, unless the word "sought" 

can be struck out of the clause. The arguments have not been so 

much on the words of the statute as on collateral inconveniences, and 

these collateral inconveniences are not sufficient to induce the Court 

to run in the teeth of the plain words of the statute. Consequently, I 

think the declaration must be held to be good, and the judgment on 

the demurrer be for the plaintiff. 

Lilley, J. I agree with the Chief Justice that there must be a judg- 
ment for the plaintiff on this demurrer. There is no doubt that 
these partial approaches towards equitable administration on the 
common law side of the Court, are calculated to create very great 
inconvenience in the administration of statutes, because we have not, 
on the common law side, the means of giving effect to the whole 
contract or transaction between the parties. That is, I think, 
however, no reason why we should refuse to carry out as far as we 
can the obvious intention of the Legislature, and give effect to these 
equitable claims. Now I have heard no argument, certainly for the 
defendant upon the first section of this statute, which would in any way 
convince me that this is not an equitable claim which can be made 
the subject of one of those actions. 

Solicitor for plainitff : MacpJierson. 

Solicitors for defendant : Little d Browne. 
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Cockle, C.J. 
Lilley, J. 



SUGARLOAF TIN MINING COMPANY r. PILE. 
Company — Call — Notice — Advertisement — Register. 

By the articles of association of a company it was provided (rule 7), "That the 
several persons, who shall, for the time being, be shareholders, other than the pro- 
moters, shall pay to the directors of the company, as they shall direct, the further sum 
of seven shillings and sixpence per share in respect of each contributing share held by 
them, in such instalments or calls, and at such times or places, as the Board of 
Directors shall from time to time appoint ; provided that such call shall not in any 
case exceed sixpence per share, and shall be made at intervals of not less than one 
calendar month between each call, and that fourteen days' notice of each call shall 
be given in the manner hereinafter provided for giving notices, and each share- 
holder to whom such notice is given shall be liable to pay the amount of calls so made 
to the person or persons, and at the time and places appointed by the directors. " 
Also (rule 54), " In every or in any case in which a notice or notices is or are by 
these articles directed or authorised to be given, the same shall, unless otherwise 
provided for by these presents, be given by one advertisement, to be inserted in one 
or more of the leading newspapers published in Sydney, in New South Wales, and 
Brisbane, in Queensland, fourteen days at least before the meeting or event is to 
take place. And every such advertisement shall be effectual for all purposes for 
which such notice is required to be given." And it was also provided (rule 15), that, 
" If the sixpence per share is not paid on or before the day appointed for payment 
thereof, the holder for the time being shall be liable to pay interest for the same at 
the rate of one penny per day." 

In an action against the defendant for the amount of a call and interest thereon, 
evidence was given that the defendant, who was both secretary of the company and 
a shareholder, had signed the notice of the call sent to other shareholders in Sydney, 
but it was not shown that any advertisements had been inserted in newspapers at 
either Sydney or Brisbane. 

A share register was put in evidence purporting to be a register of the Sugarloaf 
Tin Mining Company, the page on which defendant's name appeared being dated 
9th September, 1872, which was before the incorporation of the company (9th 
December, 1872), but on the same page was the date 15th January, 1873. 

The minute book contained in defendant's handwriting a resolution, dated 5th 
December, 1872, that a call of sixpence be made. 

Held, that the company was properly incorporated ; that the defendant was a 
member of the company, and had received sufficient notice of the call, which had 
been properly made ; that as the register book complied with all the statutory re- 
quirements, the whole page must be read together and was rightly admitted as 
evidence of membership ; and that the defendant was liable for the amount of the 
call with interest thereon. 
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Motion for a rule nisi to enter a verdict for the defendant, for a non- 
suit or a new trial, on the grounds : (1) That the call had been im- 
properly made; (2) that sufficient notice of it had not been given 
according to the articles ; (3) that the defendant had not received 
notice of being charged with the interest ; and (4) that the company 
was not properly incorporated. 

The action was tried before Lilley J. and a jury, who returned a 
verdict of £12 2s., being the amount of the call, and £550 lis. 3d. for 
interest thereon, being at the rate of one penny per diem, as provided 
for by rule 15. 

The facts were as follows: The defendant, who was secretary 
to the company, was also a shareholder to the extent of 448 shares. 
In the minute book of the company, under date 5th December, 
1872, there was in the handwriting of defendant an entry to the follow" 
ing effect : " Resolved, that a call of sixpence per share be made on all 
contributing shares." This call he had not paid. The company was 
proved to have been registered in the Supreme Court, Brisbane, under 
The Companies Act, 1863. The articles of association, duly signed by 
the defendant amongst others, and the signatures attested, were put in 
evidence. Evidence was given that a notice signed by the defendant 
had been given to other shareholders in Sydney, but no advertisements 
had been published in Sydney or Brisbane. A share register was 
admitted, purporting to be a register of the Sugarloaf Tin Mining Com- 
pany, on which defendant's name appeared, the entry bearing date 9th 
September, 1872, which was before the incorporation of the company 
(9th December, 1872), but on the same opening of the page there is 
the date 15th January, 1873. 

MacDevitt, A.G., for the defendant, in support of the motion cited 
Great North of England Railway Co. v. Biddtdph (7 M. & W. 261) ; 
Newry Railway Co. v. Edmunds (2 Ex. 118); Miles v. Bough (8 Q.B. 
845). His argument appears from the judgment. 

C.A.V. 

1st June, 1874. 

Cockle, C.J. We thought it right, after the strong manner in 
which the learned Attorney-General insisted upon the words of rules 7 
and 54 of the articles of association, to carefully consider the question, 
and no doubt in rule 7 the provision is that notices shall be given in 
the manner thereinafter provided, and it is thereinafter provided that 
notices are to be given by advertisement in the Sydney and Brisbane 
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newspapers ; and if the insertion of these advertisements was essential 
to the validity of the call any deviation from the form prescribed would 
be fatal as regarded notice. But without reference to the other words 
of the rules it would certainly seem singular that the residents of New 
South Wales should be able to take advantage of the non-insertion of 
the advertisements in Queensland, even if there were not a single 
shareholder in Queensland. Still more inconvenient would it be if a 
shareholder resident in Victoria, or elsewhere out of Queensland or 
New South Wales, would have no other mode of receiving notice than 
by advertisements in newspapers which he did not subscribe for and 
might never see. Therefore, confining ourselves even to the strict 
words of the rule, some inconvenience would arise. But, looking more 
narrowly into the matter, we find — coupling the words selected by the 
Attorney- General — in rule 7 the words " instalment " or " call " used 
synonymously, and, I take it, instalment is the sense to be given to 
the word " call," and fourteen days' notice is to be given to each 
shareholder of such call in the manner hereinafter provided for giving 
notices, and each shareholder to whom such notice is given shall be 
liable. Now, if the first words in those articles, like the first words in 
a deed, are to be looked to, I can scarcely doubt that in the contempla- 
tion of the framer of this rule — seven — notice might be given in the 
direct or ordinary way — that is, by giving it to the individual ; other- 
wise the words, " and each shareholder to whom such notice is given," 
would have no meaning, because by advertisement it must be held to 
be given to all the shareholders, or to none of them. When we come 
to the words of rule 54, we find something that would explain, I 
think, the use of the words " such notice," for it is stated that in 
every or any case in which a notice or notices is to be given, the same 
shall be given by one advertisement in the Sydney or Brisbane papers, 
and such advertisement shall be effectual for all purposes for which 
such notice is required. Here we find, apparently, a distinction 
made between advertisements and notices, an expression which would 
be seemingly insensible unless some other mode of giving notice was 
in the contemplation of the framer, because not only is such adver- 
tisement effectual, but, according to the contention of the learned 
Attorney- General, it is the only mode in which such notice must be 
given. The learned Attorney- General insisted upon the word " shall " 
in rule 54 as being peremptory, but it must be remembered that Tht 
Acts Shortening Act, in which this definition is given to the 
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word, only applies to Acts of Parliament, and it must be very 
questionable whether even if this were an Act of Parliament, 
this would be peremptory. I take it its peremptory nature relates 
to the fourteen days' notice at least being required. So far, 
it is peremptory, and that is borne out by reference to rule 7, 
before adverted to, which says, "each shareholder to whom such 
notice is given, and the manner hereinafter provided," and the only 
manner is this fourteen days' notice. It is provided that fourteen 
days' notice shall be given of each call to each shareholder, and each 
shareholder to whom such notice is given shall be liable. That being, 
or appearing to be, the interpretation of these words of the rule, yet if 
we examine it a little more closely, we shall see that the true interpre- 
tation was placed on these rules by my brother Lilley at the trial. 
According to the contention of the learned Attorney-General, the object 
of this 54th rule was to render necessary notice, which but for that 
rule would have been unnecessary; but I think we must take it that 
the object of the rule was not to render necessary that which would 
have been otherwise unnecessary but to render sufficient that which 
would have been without that rule insufficient. The words of the rule 
are for the purpose of facilitating the giving of notice, certainly not to 
throw obstacles in the way, nor to give rise to technical objections as 
to the advertisements. In Lindley (1873) at p. 652, it is laid down 
that notice is necessary, even where there is no express provision on 
the subject, and where the shareholder had entered into an absolute 
covenant to pay the call. There are three cases referred to in support 
of that principle, but it is only necessary to mention one, and that is 
the case of Miles v. Bough (8 Q.B. 845). At pages 867-8 of the report 
Mr. Justice Coleridge is reported as having said, — "It is true that the 
section which authorises the making of the calls does not expressly 
require a notice, still where action is given only, if the party shall 
neglect or refuse to pay, I cannot but think that both reason and 
justice require that the party should have notice." To that the Courts 
are evidently willing to raise the necessity of notice even whera the 
words fall far short of requiring it in an express manner to be given. 
It is true that the words "neglect or refuse to pay " do not occur in 
these rules ; but there is something equivalent to it, because in rule 
15, already referred to, it is provided that if the sixpence per share is 
not paid on or before the day appointed for the payment thereof, the 
holder for the time being shall be liable to pay interest for the same at 
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the rate of one penny per day. Now the shares are ten shillings each, 
and consequently there would be 865 pennies due upon each share for 
a year's delay in paying the call, or somewhere about 300 per cent. 
That may be called interest. There is no usury law here, but I 
confess that to me it looks like a penalty, seeing that a jury cannot give 
any more than 12 per cent per annum interest on a bill of exchange. 
Probably the 22nd of these rules gives colour to the opinion that the in- 
terest (so called) is in reality a penalty, because it says if any shareholder 
fails to pay he is to have notice served upon requiring him to pay such 
calls, together with — not the interest due thereon, but — the fines and 
expenses that may have accrued by reason of non-payment. Now, 
even if that were interest, according to every principle of both justice 
and reason, and according to the judgment of Coleridge J., there 
must be notice given. If notice, therefore, were necessary, irrespective 
of the express words of these rules, rule 54 must be taken as facilitating, 
not impeding, the giving of this notice. That interpretation is formed 
on the closest examination that we have been enabled to give to the 
rules. I think, therefore, that for these reasons the ground of in- 
sufficiency of notice made by the learned Attorney- General fails. 
The Attorney-General also complained that there would be no equity 
or equality, which ought to be considered a condition precedent to all 
actions by these companies against shareholders. But, as was 
observed by the learned judge at the trial, if there be fraud, show it on 
the record and have it proved ; if there be no fraud, and only an 
inequality or want of equity, which a Court of Equity could only take 
notice of, you must have recourse to a Court of Equity. But it does 
not appear that either equity or equality is a condition precedent of 
the validity of the call. Then there is another ground, regarding the 
admission of the share register as a register of the members of the 
company. It was sworn at the trial that this was a register of the 
shares of the company, but then objection was taken that on the page 
of the book in which the defendant's name appears, there is the date 
September 9, 1872, which was before the incorporation of the company. 
It must, however, also be remembered that on the same opening ot the 
page there is the date January 15, 1873, and I apprehend that the 
whole page must be read together, and that entry draws down all the 
others on the page which refers to it, because this amount of £12 2s. 
is the exact amount of the call which defendant would have to pay, 
and it was therefore absolutely necessary that all these entries should 
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be read together. This objection, therefore, would be rather in the Suoabloaf 
shape of a special demurrer to the register book, because we must look v p^ 



to the serious consequences that would accrue from holding that this 
was not such a book. It complies with all the statutory requirements, 
and holding that it was not the register book would probably reduce 
the affairs of the company to a chaotic condition. I think, therefore, 
that ground also fails. We have disposed on a previous day of all the 
other points, and thinking that none of the grounds are tenable, 
consequently we are of opinion that this rule must be refused. 

Lelley J. I had necessarily at the trial to form a hasty judgment 
upon the facts before me. Since then I have examined the articles of 
association, which act as covenants between the parties, and listened 
subsequently to the argument of the learned Attorney-General. The 
enquiries I have been able to make satisfy me that I was right in my 
directions to the jury at the trial. I agree with all the conclusions 
arrived at by the learned Chief Justice. 

Rule refused. 
Solicitor for plaintiff : MacPherson. 
Solicitor for defendant : Murphy, 
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In re ROBINSON, Deceased. 

Will— Real Property Act of 1861 (25 Vic, No. 14), s. 89—Transmimm 
— Succession Act of 1867 (31 Vic., No. 24), s. 47— Attestation by 
trustee. 

Where a testator devised all his estate to trustees, but gave them no beneficial 
interest, the surviving trustee, who had witnessed the will, was held entitled to 
transmission under the Real Property Act for the trusts of the will. 

Petition by W. Powell to obtain an order directing the Registrar- 
General to register the petitioner as proprietor of the lands mentioned 
in the will of George Robinson, deceased. 

George Robinson, of Musquet Flat, near Maryborough, by his last 
will and testament, bearing date 2nd March, 1871, devised all his 
property to James Steven Powell, and the petitioner, William Powell, 
upon trust for his children. To his sons George Broom Robinson and 
Charles Robinson, jointly, upon their attaining the age of twenty-one 
years, he bequeathed his house and the land thereunto belonging for 
their lives, and on their death to his other children then surviving, 
the remainder of his estate to be sold by his trustees for the benefit of 
his children. The testator died on the 6th October, 1872, without 
altering or revoking his will. At the date of his death he was the duly 
registered proprietor of certain pieces of land registered under the Real 
Property Act. On the 12th August, 1878, the petitioner with James 
Steven Powell duly lodged with the Registrar- General a request for 
transmission to them of the property devised under the will, the value 
of the said property being stated at £300. On the 26th August, the 
Registrar -General wrote requesting further information as to whether 
the description " my house and the land thereunto belonging M would 
or would not include all the said land. James Steven Powell died on 
80th September, 1873, and on 7th October, 1878, the. petitioner 
informed the Registrar- General of the event, and subsequently requested 
him to register the transmission of the land to him as the sole sur- 
viving trustee. On the 9th February, 1874, the petitioner's solicitor 
received a memorandum from the Registrar-General to the effect that 
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he did not see his way to enter the transmission except under an 
order of the Supreme Court. As to part of the land, he further said 
the legal estate appeared to be vested directly in the testator's sons, 
and as to the balance it appeared to be a very doubtful question 
whether or not, in view of s. 89 of TJie Real Property Act of 1861, and 
s. 47 of Tlte Succession Act of 1867, the devisees, being also witnesses 
to the will, could claim the benefit of the devise. 

Harding, for the petitioner, the surviving trustee, and all other 
persons interested. All the children are infants. The will was 
attested by trustees only. Hayes & Jarman (6th Ed.), p. 44 ; Cress- 
well v. Cresswell (L.R. 6 Eq. 69) ; Bowling v. Bowling (L.R. 1 Ch. 612) ; 
Norton v. Hughes (5 S.C.R. (N.S.W. Eq.) 23). 

Cansdell, for the infants, Charles Robinson and George Broom 
Robinson, submitted to the order of the Court. 

Cockle C.J. We hold that as the petitioner had no beneficial 
interest in the will, he could be a good witness. As all the property 
mentioned in the will vested in the petitioner, we direct the Registrar- 
General to register transmission as requested, the costs of the petition 
to come out of the estate. 

Solicitor for petitioner : Macnish. 
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BEIT v. BEIT. 

Will— Construction— Parties— Equity Act of 1867 (31 Vic., No. 18), 
ss. 20, 22 — Partnership — Business carried on by executors — Tenant 
for life — Residue — Income — Annual produce — Investment — Period of 
division — Profits — Apportionment. 

A member of a partnership firm of graziers by his will, empowered his executors 
to carry on the business with his surviving partner, B., which was accordingly 
done ; B. also empowered his executors to carry on the business. After the death 
of B. the executors of the two deceased partners carried on the business until the 
partnership expired in 1874. 

The 30th April in every year was the time fixed by the instruments of partnership 
for ascertaining and dividing the profits, the 30th April, 1873, being the next period 
after the death of B. for that purpose. B. was entitled to one-third of the profits. 
B. , by his will, left the residue of his estate to his wife and trustees, to hold the 
same upon trust, to pay to or permit his wife to receive the income and annual produce 
thereof during her life, without any power of anticipation, and subject thereto upon 
trust for his son, and in default upon trust to pay and divide the same to and 
amongst his brothers and sisters. The will contained directions as to instruments, 
with a discretion to the trustees to convert, and authority to carry on the business 
in such manner as they in their absolute discretion might think fit. The widow 
survived, and the trustees sought the advice of the Court. 

Held, that the will contained abundant evidence of the testator's intention ; that 
the widow and the persons next in succession should have the income and produce 
of the estate in specie — that is, the income of the estate in whatever form of invest- 
ment it might from time to time be when the income accrued and became due. 

Held, also, that the rule in Howe v. Dartmouth (7 Ves. 137) was excluded, and that 
the widow was entitled to receive the testator's share of the income and annual 
produce or profits of the stations up to 30th April, 1873, without apportionment 
between the date of his death and that date, the profits being held not to have arisen 
or accrued until the fixed annual period of division on 30th April after the testator's 
death. 

IbboUon v. Elam (L.R. 1 Eq. 188), Browne v. Collins (L.R. 12 Eq. 586) followed. 

Special case stated for the opinion of the Court, pursuant to The 
Equity Act of 1867, by Henry Beit and Francis Thomas Gregory, 
trustees and executors of the will of Wm, Beit, deceased, plaintiffs 
and Sarah Beit and William Beit (by his next friend, Arthur Hunter 
Palmer) ; and William Armstrong and Medora Elizabeth Armstrong 
as defendants. 

On the 80th April, 1864, J. D. McLean and W. Beit entered into 
partnership as graziers, and so continued to carry on business at the 
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principal station of Westbrook, and at Alice Downs, until the death of Beit v. Beit. 

Mr. McLean on the 17th December, 1866. McLean by his will 

empowered his executors to carry on the business with his surviving 

partner, and by three several agreements between them and Wm. 

Beit the partnership business was carried on until the death of Beit 

on 26th June, 1872. Beit's will also empowered his executors to carry 

on the partnership business, which was accordingly done by the trus- 

tees and executors of the two deceased partners. The 80th April in 

every year was the time fixed by the instruments of partnership for 

ascertaining and dividing the profits ; the 80th April, 1878, being the 

next period after the death of Beit for that purpose. Beit was entitled 

to one-third of the profits — McLean to two-thirds. By his will, 

Beit, after making various bequests, left the residue of his estate to his 

wife, Sarah Beit, and Henry Beit and Francis Thomas Gregory, 

who were appointed trustees and executors of this will, to hold the 

said residue upon trust, to pay to or permit his wife to receive 

the income and annual produce thereof during her life, without any 

power of anticipation and subject thereto upon trust for his child by his 

said wife, Sarah Beit, if one only . . . and in default of any such 

children or issue . . . upon trust to pay and divide the same to 

and amongst his brothers and sisters (who were named in the will "or 

their children and issue)," et cetera. At the time of his death, Beit 

left living his widow, and a son by her, his only child, William Beit, 

an infant, now about three years old. The will contained directions 

to the trustees as to investment, with a discretion to convert, and 

authority to carry on the business in such manner as they in their 

absolute discretion might think fit. 

The following questions were submitted for the opinion of the 
Court : — 

1. Whether the trusts of the said will of the said William Beit 
(deceased) authorised the trustees thereof to carry on the said business 
of the said partnership with the said trustees of the said will of the 
said John Donald McLean (deceased). 

2. Whether the defendant, Sarah Beit, is entitled for her own benefit 
to receive the whole, or any and what part, of the profits accrued on 
account of the said testator Wiliiam Beit's share in the business of 
the said partnership so carried on by him, and the trustees of his will 
respectively with the said trustees of the said will of the said John 
Donald McLean as aloresaid, from the 80th day ot April, 1872, up to 
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Beit u. Bkit. the 25th day of July, 1872, from the last-mentioned day up to the 

30th day of April, 1878, and thenceforth till the carrying on of the 
said business ceased ; or how the trustees ought to apply the same. 

3. Or whether the defendant, Sarah Beit, is entitled to the actual 
income of the residue of the estate of the said William Beit since his 
decease, invested in the business of the said partnership. 

4. Whether any and what deductions should be made in arriving at 
such income and profits. 

5. Whether in arriving at such income and profits the moneys 
paid in respect of the said land selected under Tlie Crown Lands 
Alienation Act of 1868 should be charged to capital, subject or not to 
apportionment at the death of the defendant, Sarah Beit, or to 
income; and 

6. Whether, in arriving at such income and profits, outlays made in 
the proper and ordinary course of good management and for the 
efficient working of the said station, in restoring or altogether replacing 
damaged works on the station, and in making fresh improvements, 
such as water dams and buildings, should be charged to capital, 
subject or not to apportionment at the death of the defendant, Sarah 
Beit, or to income ; and 

7. Whether the moneys produced by the sale of stock, made in the 
proper and ordinary course of management of the station, should 
be credited to income and profits, or to capital ; and 

8. Whether any and what part of the net proceeds of the wool 
shorn after the death of the said William Beit, in the year one 
thousand eight hundred and seventy-two, should be credited to capital. 

9. Or whether the rights of the defendant, Sarah Beit, are to have : — 
Firstly, the actual income arising from all funds invested on such 
securities as the Court approves; secondly, the actual income pro- 
duced by the investment of the proceeds of such part of the residue as 
may be converted and secured as approved by the Court; and, thirdly 
to interest at some and what rate per annum on the value set upon 
that part of the property which, at the time of the said William Beit's 
death, was so laid out as to be secure and to produce a large annual 
income ; but was not capable of immediate conversion without loss or 
damage to the estate. 

10. Whether calls made and paid on the said shares should be charged 
to capital, subject or not to apportionment at the death of the defen- 
dant, Sarah Beit, or to income. 
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Harding for the plaintiffs. Beit v. Beit. 

Griffith and Cooper for the defendant, Sarah Beit. Cockle~C.J. 

Blake, Q.C. for the other defendants. 
. Harding, as to the parties, cited s. 20 of The Equity Act of 1867 
(31 Vic, No. 18), In re Brown (29 Beav. 401), Swallow v. Binns (9 Hare 
(App.) 4), Langham v. Piru (2 Jur. 1201), Wilson v. Whateley (1 Johns 
& Hemming, 881); as to the execution of the trusts, Parnellv. Hingston 
(3 Sm. & G. 837), Prentice v. Prentice (10 Hare (App.) 22). 

Griffith referred to s. 22 of Tfie Equity Act, and Wrey v. Smith (14 
Sim. 202). It cannot be urged that as soon Beit died the business 
was to be wound up (2 White and Tudor, L.C. 820). The widow is 
entitled in specie. (Boys v. Boys, 28 Beav. 486). The profits accrue 
when declared. (Jones v. Ogle, L.R. 8 Ch. 192 ; Straker v. Wilson, 
L.R. 6 Ch. 508 ; White v. White, 9 Ves. 554). As to repairs, Powys v. 
Blagrave (24 L.J. Ch. 142) is against the tenant for life being liable for 
permissive waste. As to the right of the tenant for life to income and 
interest on capital, see Cooper v. Laroclie (88 L.J. Ch. 590). 

Cooper followed, and cited 2 Wh. & Tudor 802, Armstrong v. 
Burnett (20 Beav. 424.) If Beifc's death dissolved the partnership it 
was because McLean's trustees had no authority to carry on except 
with Beit personally. If it did not it must have been 'because 
McLean's trustees had authority. 

Blake, Q.C. for the infant and remaindermen, cited Brown v. 
Gellatly (L.R. 2 Ch. 751). 

C.A.V. 

8rd August. 

Cockle C.J. In this case the unanimous judgment of the Court, 
given by way of answers • to the questions left for our decision, is as 
follows: — 

Our answer to the first question is, Yes. 

To the second question, we say the widow takes the whole in what- 
ever form of investment it may happen to be. 

Our answer to the third and fourth questions becomes immaterial. 

Our answer to the fifth question is that the charge should be made 
to capital without apportionment. 

Our answer to the sixth question is the same, excepting as to the 
repairs, which must come out of income. 

Our answer to the seventh question is that the produce goes to 
income. 
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Beit v. Beit. To the eighth question, also, that it goes to income. 

LiUey, J. The ninth question becomes unnecessary and immaterial. 

To the tenth question, we say that the charge should be made to 
capital, without apportionment. 

Ltt.t.ky J. This is our unanimous judgment, and we think it 
unnecessary to go into the reasons that dictated it. The only question 
remaining is the one of costs, and we are unanimously of the opinion 
that the costs of all parties should be paid out of the estate, for we 
think that it was for the benefit of all parties that the case should be 
brought before the Court. 

Lilley J. at the request of counsel, gave some of the main reasons 
for the decision of the Court. One of the strongest reasons is that 
both the testators have made their intentions so clearly apparent on the 
face of the instrument that they exclude the general rule of law as laid 
down in Howe v. Lord Dartmouth (supra). We think that it was the 
intention that the widow and the persons next in succession should take 
the produce and income of the estate in its existing form of investment 
from time to time ; that it was not to be converted, as in the case of 
Howe v. Lord Dartmouth. I think that there was such ample evidence 
of the intention of the testator in the will, that it is idle to seek for 
other reasons. The instrument speaks plainly and distinctly on the 
matter. This conclusion I derive from a consideration of the whole of 
the instrument. The first question raised for our decision was, whether 
by carrying on the partnership by Beit's executors with M'Lean's 
executors there was any breach of trust. Now the original deed of 
partnership gave the surviving partner power to carry on the business, 
in conjunction with the executors of the deceased. If that had been 
the only power, it is clear to me that, at the death of Beit, the executors' 
power was gone. I think, however, that M'Lean's will extended that 
power, and gave power to his executors to carry on the business with 
the executors of Beit. It does not appear that, in doing so, they were 
guilty of any breach of trust, because there was certainly a power under 
M'Lean's will to carry on the business for the purposes of winding up, 
and to do so they could only carry on with all the incidents and 
liabilities of a partnership. It was not suggested, nor do we think it 
possible, that they were carrying on, except as a partnership, by the 
two set of executors. I certainly think that it was the intention of 
M'Lean's will that they should have power to carry on, and decidedly 
for the purpose of winding up the business. There being, therefore, 
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no breach of trust, in our opinion, on their part, we come to the Beit t?. Beit. 
question whether Beit's executors were authorised to carry on the LiUey^J. 
business. I think that upon that portion of the will there can be no 
doubt. In fact, they were made executors to carry on the business 
after his death. His will is couched in the same terms as M'Lean's, 
and we can only come to the same conclusion regarding it. That, 
therefore, is our answer to the first question. Then comes the second 
question as to the moneys to be paid to the widow. The consideration 
for us was, whether the whole estate was to be treated as within the 
rule laid down in the case of Howe v. Dartmouth. That rule is, that 
where property perishable in its nature is left to several different 
persons in succession, it is to be converted so that they all may 
enjoy it, or to be regarded as converted. In the meantime the 
life tenant only takes the fruits of the estate in a state of con- 
version or supposed conversion. Upon that principle, however, a 
number of cases have engrafted this exception, that where a will 
contains intrinsic evidence that the testator intended the life tenant 
from time to time to take the actual fruits of the estate in its 
then present state of investment, we must give effect to that intention. 
It over-rides the rule in Howe v. Dartmouth. We think that Beit's will 
contains strong evidence that he intended his widow and son to have 
the actual fruits of the estate in its then form of investment, whatever 
that might be. The trustees were given power to change the form of 
investment in the exercise of their discretion from time to time, but it 
does not affect the right of the widow to the income arising from such 
investments. The evidence of this is abundant. In the first place, 
immediate and large provision is made for the immediate relatives of 
the testator. Then the will allowed the trustees power to invest in 
property of the same nature as the estate was composed of at the time 
of testator's death. This was pastoral property, and the will allowed 
them, in respect to any moneys which might come to their hands 
through any sale or conversion or otherwise, to purchase leasehold 
property within the colony. They could also advance money on 
pastoral property, and the will in other respects shows that the form of 
investment was to be left to the trustees, but the express language of 
the will is that the widow is to have the annual produce of the estate. 
There was also other evidence going to show that the testator intended 
to exclude the rule in H owe v. Lord Dartmouth. I will point out some 
of the provisions of the will which seem to me to justify that conclu- 
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Beit u.Beit. sion. After leaving the estate to the trustees, he makes this declara- 
Lill^TJ. tion : "* declare that, subject to the provisions and declarations herein 
contained, it shall be lawful for, but not in any way incumbent on, the 
trustees, if the trustees shall deem it desirable for the purposes of divi- 
sion or otherwise for carrying out the trusts hereof, at such time or 
times as the trustees shall think fit, and generally in their discretion, 
to sell or convert the trust estate, or any part thereof, they may think 
fit." It was in their absolute discretion to convert the estate if they 
thought proper, but there was no immediate direction for them to 
convert it. They might have kept it as long as they liked in specie. 
I think that is some evidence that as the conversion was only for the 
purposes of division, it must have been the intention of the testator to 
leave it to the discretion of the trustees to postpone the conversion 
until the residuary legatees became entitled. He gave them power to 
allow any part of the trust estate to remain invested as at the time of 
his death. I think that is rather contrary to a desire to convert. They 
had, however, power to invest any moneys belonging to the estate in 
real or leasehold properties in Queensland or in any of the Australasian 
colonies or in New Zealand ; or upon mortgage of real or leasehold 
property. That, to my mind, at all events, shows that he was not 
afraid of that form of investment, and another proof of this is that it 
was competent for the trustees to purchase other pastoral properties. 
That was also another piece of evidence that the estate was meant to 
be excluded from the general rule. Then, we have another striking 
piece of evidence that the testator was not afraid of his estate being 
invested in perishable properties — for leaseholds, terminable debentures, 
and even long annuities are regarded as perishable property. But he 
gave them absolute power to invest in perishable property of this 
nature, for they were authorised to invest in leaseholds, or on Govern- 
ment securities, or on Government or other debentures, issued in any 
of the Australasian Colonies, or in England, or Scotland, by 
Government, or by any established company or companies, ex- 
cept mining companies. That is, I think, a very powerful piece 
of evidence that he gave power to his trustees to invest in, 
what in some instances was perishable property, because we 
know that these debentures are redeemable after a certain period, and 
would have to be regarded as perishable. He gave them power, more- 
over, to invest in shares in any established companies except mining 
companies, or on bank deposit receipt, but more especially on mort- 
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gages of real property, with full power to call in, transfer, and dispose Beit v. Beit. 

of all or any part of such securities, and to reinvest the money arising Lilley^ J. 

therefrom in other securities of a like nature. This seems to me and 

to the rest of the Court most powerful evidence ; in fact, he could not 

have spoken more strongly if he had intimated that he was aware of 

the rule established by Howe and Dartmouth's Case, and that he wished 

to exclude his estate from its operation, and that his widow was to get 

the full fruits of it. He says that the trustees can demise or let at 

rack-rent any real or leasehold or pastoral estate for any period not 

exceeding twenty years, and it leaves it beyond doubt, in my mind, 

that they could also purchase pastoral property. The will went on to 

say, " And I hereby declare that the trustees shall hold and stand, and 

be seised and possessed of the said trust estate, and the income and 

annual produce thereof, and of the stocks, funds, and securities for the 

time being representing the same;" and the income and annual 

produce thereof was to go to his widow after the payment of the 

provision made for his immediate relatives. I think there can be no 

doubt that the intention of the testator was to give to the life tenant 

from time to time the produce in specie ; the widow first, and then the 

child. That is strengthened by the fact that when the two life estates 

are exhausted, the will says the trustees are to pay and divide the same 

to and among my said brothers and sisters and their children or issue 

in the proportions, and in the manner aforesaid. Then he gave them 

power to sell the estate for the purposes of division. The will contained 

the usual accumulation and advancement clauses and declaration, and 

that the shares of females should be for their separate use, and that the 

real estate should be considered converted into personalty. It seems 

to me, carefully looking at the whole of the instrument, that he could 

not have taken greater care to exclude the operation of the rule. The 

evidence that the rule was excluded is, to my mind, superabundant. 

The will went on to give them power to carry on any business in which 

he was engaged, if they thought proper. I think that is again evidence 

of his intention that the fruits should go to the widow in specie. When 

he gave the trustees power to carry on pastoral and perishable property 

in partnership with others, he could only intend that she should get 

the fruits. Giving them power to carry on pastoral securities was 

further evidence of his intention. So, also, was giving them power to 

let, manage, or carry on any part of the estate. That they could \ 

employ superintendents, bailiffs, clerks, and collectors was also evidence. 
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Beit ». Beit. These are some of the abundant evidences we have of the testator's 

IiilleyT J. intentions. I have given these reasons with the consent of my 

colleagues, as it was suggested that they might be of use to the parties. 

Harding said that after the death of the testator a shearing took 
place, and it might be a question whether she could take the proceeds 
under the answers to the questions. If their Honors would not mind 
enlarging the answer, the difficulty would be done away with. 

Lilley J. She is entitled to everything from Beit's death up to the 
first striking of profits after his death. 

24th November, 1875. 

A bill had been filed by Sarah Beit, as tenant for life, for a declara- 
tion that she was entitled to certain specific sums of money (which the 
trustees had placed to capital) as annual income and proceeds arising 
out of the estate, and (2) that the increase of Westbrook and Alice 
Downs, which had also been placed to capital, should be credited to 
her as annual income and produce. 

Griffith, A.G., Pring, Q.C. and Pope Cooper for the plaintiff. 

Hauling, for the trustees, Beit and Gregory. 

Blake, Q.C. for William Beit. 

Garrick, for William and Medora Armstrong (a surviving sister of 
testator, having an interest in remainder under the will). 

C.A.V. 

1st December, 1875. 

Lilley J., after stating the facts above set out, continued: At the 
time of his death in July, 1872, Beit had drawn from the funds of the 
partnership various sums, amounting, with a small balance of £87 
against him on his private account, to the sum of £8440 18s., against 
which he was entitled to set-off £959 10s. 4d., paid by him to the 
firm ; and £500 and £230— £780 — for arrears of salary to the date of 
his death ; being in all £1689 10s. 4d., leaving a debit balance of 
£1751 2s. 8d. against Beit at the time of his death. The defendants 
(Beit's trustees), in settling the plaintiff's income up to the 30th April, 
1873, have debited the year's income with £3440 13s., the sum drawn 
by Beit, and credited it with the .£959 10s. 4d. paid by him, but not 
with his salary, £730 ; and have charged against the income of the 
plaintiff, as tenant for life, a balance of £2481 2s. 8d., the result of 
those figures. 

The plaintiff now seeks a declaration that the sum of £2481 2s. 8d. 
has been improperly deducted, and that she is entitled to the whole of 
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the income of testator's share in the partnership property; or if the Beit v. Beit. 
Court should be of a different opinion, that she be declared entitled to LiUey^ J. 
a further set-off of £780, due to her husband for salary at the time of 
his death. In other words, she contends that her husband's debt was 
properly payable out of the capital of his estate, and not out of her 
income, and that the actual debtor balance of £1751 2s. 8d. should be 
so paid, all deductions on account of any part of his debt of £8440 13s. 
from her income being repaid to her. On the part of the trustees it 
was urged that the sum of £8440 13s. was drawn by Beit as an antici- 
pation of his share of profits for the year ending April, 1873, or at all 
events, as an anticipation of income, and with the intention of repaying 
it, or allowing its deduction at the period of division of profits. In 
support of this assertion we have no evidence. We have the answers of 
the defendants Henry Beit and Gregory, the trustees, that it was the 
practice of the firm, and of the survivors and executors, at the usual 
periods of balancing the books — that is in June and December — to 
divide the profits, and credit each of the partners in his private account 
with the amount of his share of such profits, presumably against the 
debits for moneys drawn. The books of the principal station 
(Westbrook) have been produced, and in them we find the private 
account of W. Beit, but it contains no entry of the kind, and no 
evidence of such a course of practice ; but on the contrary, Mr. 
Horstmann, a skilled accountant, who has examined these books, 
swears that "there are no profits credited to W. Beit at all in this 
account," there are credit entries, but they do not include profits, so far 
as he can see. There may be evidence of the practice in other books — 
perhaps private books — belonging to the firm and not produced, but so 
far as the evidence is before the Court, it is rather against it. The 
period for dividing profits by the partnership deed was in April, and not 
in June and December. The books before us contain no evidence of a 
division at the latter period, and we must presume the partners and 
their representatives to have acted in accordance with the deed. The 
trustees swear that Mr. McLean was charged with interest upon the 
partnership moneys in his hands, and charged interest upon his own 
advances. May not a similar course have been followed in dealing 
with W. Beit's drafts or payments ? The deed contains no stipulation 
as to dealings of this kind. Whether the practice described by the 
trustees existed or not, we are unable to say positively, and if I thought 
it important I should direct further enquiry upon it. It is reasonable 
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Beit v. Beit. to suppose that at every division of profits a set-off was made of the 
Liiley" J sums due from each of the partners, and in that way repayment made 
of their individual debts to the firm. But if he had been in the habit 
of paying a particular class of debts out of a balance at his private 
bankers, would a gift of a balance in their hands at his death, without 
the words of condition, make all debts of that class a charge on the 
balance in the hands of the bankers or donee? I think it would not. 
As between Beit and the firm, they would have a right to set-off his 
debt against his share of profits, and it may have been his intention 
when he borrowed the money to repay it in that way. But I have to 
deal with a different question, and that is — what was his intention at 
the time of his death? His will contains his last words, and from 
them, not from any supposed intention at the time he borrowed, or 
from any practice between him and his partners, we must gather his 
intention towards his wife. Did he intend his widow, the tenant for 
life, to pay his debt out of the income he gave her by his will ? He 
does not say so ; he makes no charge upon her income, and no mention 
of his debts, but leaves them to the usual course of law. That income 
had no existence in contemplation of law until April, 1878, long after 
his death. I think, therefore, he intended his debts to be paid out of 
the bulk of his estate, and not out of the plaintiff's income, and there 
will be a declaration to that effect. 

On the 14th March, 1874, the partnership stations were sold, and 
upon this the plaintiff prays a declaration that "the proceeds of such 
part of the sheep and cattle sold from the stations of Westbrook and 
Alice Downs as consisted of natural increase, accrued since the 30th 
April, 1874, ought to be credited to income," — that is, paid to her as 
income and annual produce — from the last division of profits before the 
testator's death up to the date of the sale of -the stations. In support 
of this, she alleges that the number of sheep on Westbrook and Alice 
Downs on the 80th April, 1872, was 130,797 ; *and that at the time of 
the sale the number was 147,286, showing an increase of 
16,439, of which she claims one-third, being natural increase, which 
she says ought to be added to her income, and not to the capital of the 
estate. The defendants give figures intended to show that the alleged 
increase was less by 8200 sheep than shown by the plaintiff's figures. 
There is also an alleged error in the statement of the number of cattle 
on Alice Downs in 1872. The correct numbers are not important in 
considering the question of principle — 1 will serve equally well with 
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the 100. So far as the true figures are important, that may Beit v. Beit. 
be ascertained, if necessary, by enquiry for purposes beyond Lilley~J. 
to-day's. We come thus to a question somewhat more difficult 
of solution than the first, but still, I think, not beyond a practical 
answer. 

The natural increase would consist primarily of the lambs and calves 
of the year ; but the plaintiff's claim has been limited by her counsel, 
and I think properly, to her third share of the saleable surplus of 
stock in each year, including, of course, the wool. It is clear that if 
the lambs and calves of each year were to be claimed as sources of 
income and annual produce, an estate of this nature would speedily 
perish, and the power of the trustees to carry on the partnership would 
be annihilated. The partnership having come to an end in March, 
1874, by the sale of the stations, she claims the third of the proceeds 
of the whole increase of the stock from April, 1872, to the close of the 
partnership, as profit to which she is entitled as income. In aid of 
this contention, the Attorney- General cited Robinson v. Ashton (L.R. 20 
Eq. 25). In that case, one of the partners had brought into the 
partnership a mill, which was entered in their books and valued at 
£24,000; but at the time of the suit, which was for winding-up the 
partnership, the mill had increased in value, and the present Master of 
the Rolls held, in effect, that the increment was profit divisible 
between the partners. The present case is said to be parallel with 
Piobinson v. Ashton, as the partnership in both cases had come 
to an end, and the increased value of the stock in this case — as 
the enhanced value of the mill in that — must be divided as profit. 
There is this distinction, however, between the two cases: — In 
Robinson v. Ashton, the partners were absolutely entitled to the 
whole estate, capital, and profits; whilst in this the plaintiff is only 
entitled to the "income and annual produce,' ' which I understand 
to mean "annual income and annual produce" in the ordinary 
and usual course of management of the business or property by 
the trustees, and with respect to the stations upon sales proper 
to be made in every year. 

The case of Robinson v. Ashton was not betweeen a tenant for life 
and remaindermen, and it can scarcely be contended that, under a gift 
of the "income and annual produce" of a house, the tenant for life on 
a subsequent sale would be entitled to take the increased value of the 
house itself as well as the annual rents. The growth in value of the 
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Beit v. Beit. capital occasions a growth in value of the income, and it is in that 
Lilley, J. alone the tenant for life is interested. If the Attorney-General's 
argument he valid, it must he pushed farther than he ventured to put 
it ; it must he carried to the extent of giving the plaintiff not only the 
increased number of stock, but also the increased value of the original 
stock. For example, if the sheep were at first 50,000, at 5s. per head, 
and at the sale of the station they had increased to 100,000 at 10s. 
per head, she must be entitled to 50,000 in number at 10s., and 5s. 
additional value on the 50,000 original stock; such would be the 
result if Robinson v. Ashton were to govern the present case. I think 
it does not. The case of Thursby v. Thursby (L.R. 19 Eq. 895), cited 
for the defendants, in opposition to Robinson v. Ashton, rests upon the 
express words of the will, and affords no help on this point. There 
the testator left his collieries to trustees, with power "to increase or 
abridge the business thereof;" they took leases of other collieries, and 
the whole plant ultimately increased very largely in value ; and it was 
held that the increased value belonged to the testator's estate, and did 
not go to the tenants for life, to whom the testator had left the "rents 
and profits " of the collieries. I find no authority for holding that, in 
the absence of some power expressly and clearly given to them by the 
will, or by some instrument, or other means of binding them through 
the testator, the trustees would be justified in withholding from a 
tenant for life any portion of the income and produce for the purpose 
of extending the scope and operations of the business. The principle 
to be elicited from the authorities would seem to be the other way— 
that they have no such power unless expressly given. Straker v. Wilson 
(L.R. 6 Ch. 503, by Lord Hatherly), In re Hopkins' Trusts (L.R. 18 
Eq. 696), M'Neillie v. Acton (4 De G. M. and G. 744), Cutbush 
v. Cutbush (1 Beav. 184), Ex parte Garland (10 Ves. 110), Ex parte 
Richardson (3 Madd. 138), and Travis v. Milne (9 Ha. 157) may be 
consulted on this point. If the law be otherwise, where is the limit ? 
If the testator should give such discretion to the trustees, the donee of 
the income must take it with the condition attached to it. But it is 
said that the power given in Beit's will to the trustees "to carry on 
the business in such manner as the trustees, in the absolute discretion 
of the trustees, may think fit," would enable them to extend their 
operations, or, in other words, to increase the capital by drawing on 
the annual produce of the estate. I cannot give so extensive a mean- 
ing to those words. I think, therefore, this case is distinguished from 
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Thursby v. Thursby also, and not to be governed by it. We must look Beit v. Beit. 
to the will of Beit, and have regard to the nature of the trust property, LiUey^ J. 
to guide us to a true interpretation. 

The plaintiff makes no charge against the trustees of improper 
management, nor of having improperly withheld any portion of the 
stock from conversion into income in the usual course of managing 
properties of this description. The testator has left an absolute 
discretion to his trustees in the management of. his property, which 
must, nevertheless, be exercised bona fide in the interest of the tenant 
for life and others having rights. They are empowered "to act in 
carrying out, winding up, or continuing any such business in such 
manner, in all respects, as they shall in their absolute discretion think 
fife, without responsibility for loss in respect thereof." If, therefore, 
the plaintiff has had carried to her account, and paid to her the 
annual income and produce in the usual course of the partnership 
business, without fraud in the management by the trustees, she is not 
entitled to more. No allegation of dishonest dealing is made against 
the trustees. It is obvious that large discretion must be given to 
trustees in dealing with estates oi this kind. They must have also 
some latitude allowed them, even where absolute discretion is withheld. 
They are bound to provide against disease, flood, and accident, in 
maintaining the bulk and value of the estate ; and it may thus happen, 
in property of this kind, that an accretion of capital may arise from 
these reserves, which may not be applicable to annual income in a 
proper course of management. 

The testator gave large powers to his trustees to sell and convert his 
estate into money, and to re-invest it in the purchase of real or lease- 
hold property, on mortgage of such property, in Government securities, 
or in shares in companies, on bank deposit receipts, "or in all or any of 
such modes of investment." If the plaintiff's present contention be right, 
she would be entitled, on every sale or change of an investment, to have 
paid to her the increased value of the property, as well as its annual 
income. Would she bear any loss of capital out of her income ? She 
was entitled to her share of the profits of the partnership as a going 
concern, on the principles I have already laid down ; and when the 
stock was sold she was entitled to the income from any new investment 
of the proceeds, and no more. Alice Downs station was sold in May, 
1878, and Westbrook in March, 1874, both within the partnership 
year from April, 1878, to April, 1874, and before the usual period for 
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Beit v. Beit, ascertaining the annual income and profits of the partnership. There 
Lilley, J. w ^> therefore, he an enquiry whether any and (if any) what portion of 
the stock of the stations would in the usual and ordinary course of the 
partnership management have heen realised as income or profit from 
the last division of profits up to the date of each sale respectively, and 
how much, if any, of the proceeds of the sales is payable to the plaintiff 
on this account. Stock may have heen kept in hand to enhance the 
saleable value of the stations, hut when it became annual produce it also 
became in Equity annual income if it could have been realised as such 
in the usual and ordinary bona fide management of the partnership 
property. The income of the tenant for life is in no sense in the 
discretion of the trustees further than as a result of the kind of 
management allowed them. 

A third and final claim of the plaintiff is for a declaration that she is 
entitled to a third share of the whole proceeds of 531 head of cattle 
sold from Westbrook on January 6, 1873. The trustees paid to the 
plaintiff her one-third share of the proceeds of 47 head of these cattle, 
which they account for in the following manner : — On the 80th April, 
1872, there were on Westbrook 919 head, and at the date of sale, in 
January, 1878, there were 963, showing an increase of 47 head, which 
were included in the 581 sold, and of which 47 the plaintiff received 
her third proceeds. As to the residue of the 581, they were 
sold as " partial realisation of capital," and were carried to capital 
account. The trustees had power to convert the estate into 
money at any time, and to re-invest; the plaintiff will, therefore, 
be entitled to the income of any re-investment of the share of the 
proceeds of the residue of the 531 head belonging to the estate of the 
testator. 

1 find all the necessary allegations to sustain the suit as against 
the infant defendant proved; and that the persons interested in 
remainder are sufficiently represented by the trustees. The objec- 
tion for want of parties will consequently not prevail. Nor do 
1 allow the objection that the plaintiff asks only for a partial 
administration of the estate by the Court to weigh against her suit. 
She properly limits it to what is needed to give the equitable relief she 
seeks. 

I declare the sum of £2481 2s. 8d. to have been improperly deducted 
from the plaintiff's income, and direct it to be repaid to her out of the 
testator's estate. Enquire what amount (if any) of the proceeds of the 
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sales were properly applicable to income from the date of the last Beit v. Beit. 
division of profits till the date of sale, in the usual and ordinary Lilley, J. 
course of management of the partnership business. Declare the 
plaintiff entitled to her share thereof (if any), and direct it to be 
paid to her. Administration in terms of the prayer of the bill, 
with the necessary enquiries and accounts. Let the costs of all 
parties be paid out of the estate. Adjourn further consideration. 
Leave to apply. 

Solicitor for plaintiff: Macpherson. 

Solicitors for defendants : Little d Brown, 



86 



SUPREME COURT REPORTS. 



[Vol. IV. 



[In Banco.] 

1874. 
6th August. 



Cockle, C.J. 
Lilley, J. 
Sheppard, J. 



LONG v. RAWLINS. 

Assault — Right to enter a church — Public worship — Trespass. 

A person claiming to be a member of the Baptist Church was prevented from 
entering the church on a Sunday by one L. , acting under instructions. A majority 
of the Bench found L. guilty of assault, fined him, and placed on record their 
opinion that the plaintiff, as one of the public, had a right to enter the church in 
question. 

Held, without deciding whether the complainant had a right to enter the church, 
that there was evidence to support the conviction. 

Semble, that the question whether a member of the public has a right to enter a 
church for worship depends upon the rules of the church and its trust deed. 

If a man be a trespasser, he can be sued for trespass in a court of competent 
jurisdiction. He should receive notice to leave before he is ejected.* 

Motion to make absolute an order nisi calling upon F. Rawlins, 
Police Magistrate, and other Justices of the Peace, and William 
Langley, to show cause why the conviction against John Long for 
assault should not be quashed, on the ground that the opinion and 
decision of the majority of the Bench, and the conviction founded 
thereon, was erroneous and contrary to law. 

The complainant, William Langley, summoned John Long for an 
assault, in an attempt to prevent his entrance to the Wharf Street 
Baptist Church. Langley, in his evidence, stated that he was a 
member of the Baptist Church. On Sunday, the 26th of April, as he 
was walking up from the entrance gate to the building, the defendant 
came to him, and, in a most ferocious manner, laid hold of him, saying, 
11 Did I not tell you not to come in here ? " He did not actually strike 
complainant, but began pulling and tearing his clothes. The com- 
plainant offered no resistance, and did not retaliate in any way. 
Whilst he was adjusting his clothing the defendant went on very 
violently, saying that he would murder the complainant but for the 
people about. He gave no reason for his conduct. In cross-examina- 



* See Criminal Code, s. 207. 
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tion the complainant admitted that he had been informed 4)y letter that Long v. Rawlins. 
he had ceased to be a member of the church, and three Sundays before Cockle C.J. 
that he was forbidden to go into the church. The violence arose out 
of the assertion by him of his right to enter the church. 

James Swan, a senior deacon and one of the trustees, swore that the 
doors of the church were thrown open on Sundays for public worship, 
but could be closed if the church chose. They were thrown open to 
the members in particular, but also to the public if they behaved them- 
selves. There were no pew rents or registered sittings in the church, 
and the seats were in a manner free. The defendant was stationed at 
the gate by the authority of the church. A meeting was held, at 
which it was decided to keep out the complainant as a disturber. It 
was necessary to keep him out for the sake of common decency and 
propriety, as his presence completely obstructed public worship, and 
interfered with the ceremony carried out by the pastor. 

William Moore, another trustee of the church, swore that he would 
not interfere with anybody going into church to attend public worship, 
and if a person were expelled the society, he would not be interfered 
with attending the congregation meeting ; but, if a person misbehaved 
himself whilst there, he would have him put out. Henry George Cray, 
one of the deacons, swore that he had noticed, on several occasions, 
the complainant's conduct to be disorderly in the church. He was 
pertinaciously so, and in defiance of remonstrance. 

The majority of the Bench decided that the complainant had a right, 
as one of the public, to enter the church in question, and fined the 
defendant £2 and costs, or in default seven days' imprisonment. The 
police magistrate and one of the justices dissented. 

Griffith, A.G., and Pring, Q.C., moved the rule absolute. 

Blake, Q.C, and Harding for Langley showed cause. The com- 
plainant had a perfect right, as one of the public, to enter the church, 
even if he was not a member. There was evidence that other 
persons could go to the church, and nothing had to be done pre- 
viously to entitle them to admission. If Langley misconducted 
himself in the building, there was power to remove him. [Lilley 
J. By the trust deed the church is apparently limited to a par- 
ticular society, now and hereafter assembling therein. It appears 
to me the question of complainant's right of entrance does not arise. 
This is a conviction for assault, and we have to say if there was 
sufficient evidence to sustain it. There was nothing to show 
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Long v. Rawlins. Langley meaht to interrupt.] Williams v. Glenister (2 B. & C. 
Gockl^"c.J. 699 > 4 D. & R. 217) ; Polkinhorn v. Wright (8 Q.B. 197 (206) ; 

Byerly v. Windus (5 B. & C. 1) ; Mainwaring v. Giles (5 B. & A. 
356); Lang v. Pttrves (8 Jur. (N.S.) 528, 10 W.R. 468, 15 
Moo. P.O. 89) ; Wood v. Leadbitter (18 M. & W. 838) ; and Detelmm 
v. Bond (3 Camp. 524) were cited. 

Griffith, A.G. If there was no right on the part of Langley to enter, 
there was no evidence to show that any excess of violence had been 
used in ejecting him. 

Cockle C.J. Some questions of importance were probably intended 
to be raised, but are not raised by this order nisi, which seeks a pro- 
hibition on the ground that the opinion and decision of the majority 
of the Bench, and the conviction founded thereon, was erroneous and 
contrary to law. Now, I think that this Court ought not to disturb a 
decision simply on the suggestion that it had proceeded on wrong 
grounds. So far as I understand the entry of the proceedings, the 
opinion and decision not only of the majority of the Bench, but of the 
whole Bench, was that an assault had been committed, and that the 
conviction was founded thereon. I can hardly say that the conviction 
was erroneous and contrary to law, because, whether Langley was or 
was not a trespasser at the time of the committal of the alleged 
assault and battery, still there is evidence which the magistrates may 
have believed, and on which they may have acted, that more violence 
was used than the law would justify on such an occasion. Moreover, 
it does not appear by necessary implication that the conviction was 
founded upon this opinion, of which so much use has been made in the 
course of the case. The entry is: " A majority of the Bench are of 
opinion that the plaintiff had a right, as one of the public, to enter the 
church in question." The reason for the insertion of these words — 
which appear to have been put in on the suggestion of the learned 
counsel for the defendant, the plaintiff not being represented by counsel 
— might have been as suggested by my brother Lilley, for sake of 
peace, or with the object of promoting an understanding between the 
parties, or with the view of explaining why a merely nominal penalty 
was not inflicted. That it was fixed at 40s. was because they believed 
there was an infraction of a substantial right. But it was a question 
which did not come before the Court in a way enabling us to answer, 
and it would be going too far for us to say that the decision of the 
Bench supported by evidence should be disturbed because the 
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magistrates had put an opinion on the record which they could not say Long v. Rawlins. 
was purely law, or one of mixed law and fact. For these reasons I LilleyTj. 
think the order must be discharged. 

Lilley J. I agree with the judgment which the learned Chief 
Justice has delivered that this order must be discharged, and I think 
also with costs. We have nothing before us to enable us to come to 
the determination that this opinion was the sole ground for the 
magistrates' decision. Neither do I think have we materials before us, 
even if they were so, to enable us to say that their decision was actually 
wrong. There was some evidence from which the justices might infer 
— the evidence of Messrs. Moore and Swan — that the rules of the 
society, for whose benefit this trust deed was executed, entitled the 
public, under certain conditions, to enter that building for public 
worship. They might, therefore, have come to that conclusion. It is 
impossible for us to say whether they were right or wrong on the 
materials before us. It is, moreover, wholly immaterial in this matter. 
I will assume that the chapel being opened an invitation is given to the 
general public to enter and worship. I will assume, further, that they 
have power to say to any one individual in the community, "All others 
may enter, but you are excluded from that invitation." Yet, if a man 
presents himself, as Langley did, is there a right to seize him, even if 
it is admitted that he was a trespasser, and by threat and assault drive 
him back. I certainly think not. I think we must hold, if it were 
only for the preservation of the public peace, that a warning must be 
given. For all Long knew, Langley might have been going on an 
errand of peace, because it was unknown to him that he was simply 
asserting his right to enter. It would be a most dangerous thing to 
hold that a man can assault a trespasser without previously telling 
him to withdraw. My opinion is, on the evidence before us, that the 
conviction was right. No doubt the parties wish this question deter- 
mined upon which the magistrates gave an opinion, namely, whether 
one of the public has a right to go into a church for the purpose of 
worship ; but that depends to a great extent upon the rules of the 
society and the trust deed, which do not appear before us. Neither do 
I think that this is the proper way of bringing the point forward for a 
decision. If a man be a trespasser let him be sued for trespass, and 
let the question be determined by a Court of competent jurisdiction. 

Sheppard J. I also agree with the decision. With regard to the 
right of the public to enter a church, the magistrates have given an 
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Long v. Rawlins, opinion which probably they would have been glad to have decided by 
Sheppard, J. *kis Court, but it is not necessary for the decision of this case, and 

it does not seem to me that we are called upon to give an opinion on 
a point on which a good deal can be said for and against, and which 
is one of very great importance. As to the costs, I believe Lord 
Wensleydale's dictum is the correct one, that costs must not be 
imposed either as a punishment or a penalty, but must follow as a 
consequence of unsuccessful litigation. 

Order discharged with costs. 
Solicitor for complainant : T. Bunton. 
Solicitors for appellant : Macalister d Mein. 
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BROADWATEB TIN MINING COMPANY v. OLIVER. 

Company — Call — Notice — Meaning of " month " — The Companies Act, 
1863 (27 Vic., No. 4), s. 14, Schedule L, Table A— Acts Shortening 
Act of 1867 (31 Vic., No. 6), s. 11. 

By the articles of association of a company, Table A. of Schedule I. of The 
Companies Act, 1863, was excluded, but many of the regulations were nearly co- 
incident with those contained in Table A. 

By the articles a clear month's notice of a call was necessary. The word " month ' 
was used in other articles. 

Held, that considering the circumstances, the word " month," with regard to the 
validity of a call, must be taken to mean a calendar month in accordance with s. 11 
of The Acts Shortening Act of 1867. 

Motion to make absolute a rule nisi for a nonsuit or a new trial on 
the grounds (1) that the defendant had never submitted himself to the 
jurisdiction of the Legislature of this colony ; (2) that the call had 
been improperly made, and that sufficient notice of the call had not 
been given. 

The defendant was sued for £87, the amount of a call, with interest, 
due on shares held by him. The trial took place before Sheppard J. 
and a jury, when a verdict was returned for the plaintiffs. 

The defendant, a barrister, practising in Sydney, applied to the 
provisional directors of the plaintiff company in June, 1872, before its 
incorporation, for 800 shares, and forwarded the allotment money. 
The shares were duly allotted to him, and after registration of the 
company in Brisbane, scrip certificates for that number of shares were 
forwarded to him, and he acknowledged the receipt of them. A call of 
6d. per share was made in August, 1878, which the defendant did not 
pay ; and according to the articles of association he was liable for 
interest at the rate of 6d. per share per month for the time the call 
remained unpaid. A letter was posted to the defendant by the secretary 
on 29th July, stating that the call was payable on 80th August. The 
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1874. 

15th September, 
18th September. 



Cockle, C.J. 
LiUey, J. 
Sheppard, J. 
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Broadwateb Tin defendant received the letter on 1st August. The articles of association 

required that a clear month's notice should he given. 



v. Oliver. 



Cockle, C.J. 



Griffith, A.G., moved the rule absolute. 
Pring, Q.C., and Hely, showed cause. 

The following authorities were cited as to the interpretation of the 
term " month " :—Lacon v. Hooper (6 T.R. 224), Hart v. Middletm 
(2 C. & K. 9), Hipwell v. Knight (1 Y. & C. 401), Simpson v. 
Margitson (11 Q.B. 28, 17 L.J. Q.B. 81), Lang v. Gale (1 M. & S. 
Ill), Turner v. Barlow (8 F. & F. 946), and Attorney - General v. 
Newbury (1 Coop. 888). 

C.A.V. 

18th September. 
Cockle C. J. The judgment of the Court turns upon the second 
and third heads of the nonsuit — namely, whether the notice given to the 
defendant was sufficient or insufficient ; and on the articles themselves 
there would be much to be said both ways, for we find in Article 5, the 
word "month" used in what, according to the general principle of 
interpretation, would be in the sense of a lunar month. But, again, a 
little further on in the regulations, we find the same word "month" 
used in a manner which, in a commercial contract, could only mean a 
calendar month. Then the question would arise how far the latter 
article was part of the context of Article 5. In the midst of this 
obscurity, therefore, it becomes necessary to have recourse to The Acts 
Slwrtening Act, s. 11, which provides that in all the Acts and in all 
the forms and schedules theirein contained or referred to, the word 
month shall mean calendar month. Now, in a certain sense, the form 
or schedule which in this case constitute the articles of association 
are referred to in the Act, and s. 14 of The Companies Act, 1863, 
provides that in so far as the articles do not exclude or modify the 
regulations in the table marked A in the schedule, the last mentioned 
regulations, so far as seem applicable, shall be deemed to be the regula- 
tions of the company. Now some of these regulations in the articles 
of the company are nearly coincident with some of the provisions of the 
schedule of The Companies Act, and it would be highly inconvenient if 
we give one interpretation to the words when they occur in the articles 
embracing the whole of Schedule A, and another interpretation when 
the articles embraced only a portion of the articles in the schedule. 
No doubt there occurs at the commencement of the articles the words 
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that Table A of the first Schedule of The Companies Act shall not Broadwater Tin 
apply to the company, but that these articles of association shall be 



substituted for the regulations therein mentioned. Clearly, in its 
totality, the schedule does not apply, but some portion of it, at all 
events, does apply; and probably or rather certainly, this case falls 
under that clause of the Act, in which the regulations, so far as they 
seem applicable, may be applied. If that be so, The Acts Shortening 
Act has furnished us with an interpretation to guide in similar 
questions, when they arise, upon forms furnished or provided for by 
Acts of Parliament. I can hardly look upon these articles except as 
forms furnished or provided for by Act of Parliament and subject, 
therefore, to the Parliamentary interpretation ; consequently, the rule 
must be made absolute for a nonsuit. 

Lilxey J. I am of the same opinion for the reasons so fully stated 
by the learned Chief Justice. « 

Sheppakd J. This is an action to recover the amount of certain calls 
upon mining shares, and it was necessary for the plaintiffs to prove 
that the defendant had agreed to become a member of the company, 
and that his name was on the register, also that the call was duly made, 
and that proper notice of the call was given to the defendant. 
With regard to the notice under the articles, one month at least was 
required, which was held to be a clear month, that is to say, a month 
irrespective of the day of giving notice and the day of receiving it. 
The question was raised at the trial whether that was a calendar or 
lunar month. The first principle in the construction of a legal instru- 
ment is that the word "month," unless there is a contract between the 
parties, or unless it can be gathered from the surrounding circum- 
stances to be a calendar month, must be held to be a lunar month. 
At the trial I was inclined to the opinion that there was not sufficient 
to show that the secondary meaning was intended, and directed the 
jury to that effect, asking them to find the specific time when notice 
was received by the defendant. They found that he received it on the 
1st August, which would leave a clear lunar month, but not a calendar 
month. One of the grounds for a nonsuit was that it was a calendar 
and not a lunar month that was intended, and it appears to me now, 
looking at the surrounding circumstances, that the parties did intend a 
calendar month. The articles were made by virtue of an Act of 
Parliament, which was referred to, and therefore as the word has a 
particular statutory signification, if used in one part of the articles, it 
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Sheppard, J. 



Broadwater Tin would lead to unnecessary trouble to give it a different meaning in 
11 v. N oJveb PANT ano ^ er portion, and could not be the intention of the parties. With 

regard to the context, I was not quite satisfied that it would show that 
the word was used in its secondary meaning, but looking at the sur- 
rounding circumstances, when the articles were drawn up it seems to 
me that the parties used the word "month" as a calendar month. The 
jury having found that there was not a calendar month's notice, there 
must be a nonsuit. 

Nonsuit granted. 
Solicitor for plaintiff : W. H. Wihon. 
Solicitor for defendant : W. E. Murphy. 



Vol. IV.] 



SUPREME COURT REPORTS. 



95 



MANNING r. COBBER, 

Practice — Evidence and Discovery Act of 1867 (31 Vie, No. 13), s. 73 — 

Telegram — Inspection — Costs. 

An order was made, under s. 78 of 31 Vic, No. 13, that the plaintiff should be at 
liberty to inspect a telegram sent by him to the defendant in Queensland, the 
plaintiff to pay the costs of the inspection, and the costs of the application to be 
costs in the cause. 

Summons calling on the defendant to show cause why the plaintiff 
should not be at liberty to inspect a telegram sent to the defendant by 
plaintiff, dated 23rd April, 1874, and why the costs of the application 
should not be costs in the cause. 

The telegram in question was sent by the plaintiff in Sydney to the 
defendant in Maryborough, Queensland. 

Pring, Q.C., for the plaintiff, referred to s. 73 of 81 Vic, No. 18. 

Griffith, A. G. 9 for the defendant, objected. (1) That a telegram is 
not a document within the meaning of s. 73 of The Evidence and 
Discovery Act of 1867 ; (2) That the application was made too late ; 
(8) That the application was in the nature of an interrogatory, and 
should not be granted, as the case was set down for trial on the 
following Monday, and there would be no time to discover whether 
such a document was in existence. 

Lutwyche J. As the plaintiff's case, to a great extent, depends on 
this telegram, the plaintiff should be allowed to inspect it. I make 
the order as prayed in the usual form.* The plaintiff must pay the 
costs of inspection. The costs of the application will be costs in the 
cause. I certify for counsel's fees. 

Solicitor for plaintiff, Graham L. Hart. 

Solicitors for defendant, Roberts & Daly. 



[In Chambers.] 

1874. 
13th November, 



Lutwyche, J. 



* See Chitty's Forms (12th Edition), pp. 280-1. 
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1874. 
20th November. 



Lutwyche, J. 



REGINA v. TOOTH. 

Trial of Action — Evidence — Minister of the Crown — Privilege — Transac- 
tions of the Governor -in- Council. 

A Minister of the Crown may not, without the permission of the Governor, 
disclose something that has taken place in Council between the Governor and his 
Ministers. 

Trial of an action. 

Blake, A.G., Q.C, and Garrick for the plaintiff. 

Pring, Q.C., Harding and Cooper for the defendant. 

In an action brought by the Crown against the defendant, WilliaiL 
Butler Tooth, in which the plaintiff sought to eject the defendant from 
certain land, James Taylor, who was Minister for Lands at the time 
part of the matters in dispute before the Court took place, was called 
as a witness by the defendant on the case for rejoinder, and gave 
evidence as follows : " I became Minister for Lands in the Colony of 
Queensland on the 28th January, 1869, and acted as such until the 
3rd of May, 1870. As Minister for Lands I received reports of the 
non-performance of conditions, and the report produced was laid before 
me. I cannot recollect the date. I did not notice that the holder of 
Maunsell's selection had failed to perform the conditions. I cannot, 
at this distant date, recollect any particular name. I went through 
the document." 

Pring, Q.C. Can you say whether, as Minister for Lands, you laid 
the document before the Governor-in- Council ? 

Blake, Q.C. I object, on the ground that it is contrary to public 
policy that any disclosure should be made of what took place before 
the Executive Council, the members of which are sworn to secrecy. 

Pring, Q.C. The question is admissible. If notice to the Govern- 
ment is required by an Act of Parliament to be given, it can only be 
given at a meeting of the Governor-in-Council when a quorum is 
present, and if they are protected by privilege from giving evidence, it 
will be impossible to give notice at all. 
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Lutwyche J. It seems to me that it would be very dangerous to !*■<«** v - Tooth 
allow a Minister of the Crown to give evidence of this kind. It would Lutwyche, J. 
be contrary to the interests of the public, and, as the Attorney- General 
has contended, against public policy that such evidence should be given. 
If it is necessary to show that notice was given to the Governor-in- 
Council, there are other modes of showing it, one or two of which I 
might easily suggest. But the question is whether a Minister of the 
Crown shall be at liberty to disclose, without the permission of the 
Governor, something that took place in Council between the Governor 
and his Ministers, and if I was to rule that the evidence was admissible 
in this case, I should open a door which I do not think would be very 
easily closed again. It therefore seems to me that I ought to reject 
this evidence, and decide that the question cannot be put. 

Solicitor for plaintiff : Little, Crown Solicitor. 

Solicitor for defendant : Alacpherson. 
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DE LIBERT v. DE LIBEET. 

[In Banco.] 

1874 ^ ie Matrimonial Causes Jurisdiction Act of 1864 (28 Vic., No. 29), s. 22 

24th November. —Duties of Attorney -General 



Cockle, C.J. 
Lutwyche, J. 
Lilley, J. 



The Attorney-General, having certain duties to perform under The Matrimonial 
Causes Jurisdiction Act of 1864 (28 Vic, No. 29), should not appear as an advocate 
for either party on an action for dissolution of marriage. 

Petition for dissolution of marriage. 

Griffith, A.G., and Harding, for the petitioner. 

The respondent in person. 

Cockle C.J. called the attention of the Attorney-General to s. 22 of 
the Act 28 Vic, No. 29, and expressed the opinion that, as that clause 
provided that, under certain circumstances, he might be called upon to 
take action as an intervener on behalf of the Crown in divorce cases, 
he could not appear as an advocate for either party. 

Griffith, A.G. I have not taken up the position without due con- 
sideration, and having made all necessary inquiries as to whether there 
might be any reason for me to interfere, I consider my duties on behalf 
of the Crown cease when the cause comes on for trial. 

Harding followed to the same effect. 

Cockle C.J. We are unanimous that the Attorney- General cannot 
appear as an advocate in the cause. Additional facts might come to 
his knowledge and render it necessary for him to intervene at any stage 
on behalf of the Crown, and his position as counsel for either party 
might seriously interfere with his duty in such an event. 

Griffith A.G. I bow to the decision of the Court, but under protest. 

Solicitors : Macalister & Mein. 
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RE GIN A v. DAVENPORT. 

Trial of action — Evidence — The Constitution — The Cabinet — The Execu- lg ^ 

the Council — Minister of the Crown. 2nd December. 

In an action brought by the Crown for ejectment, it was held that the determina- Lutwyche, J. 
tion of the members of the Cabinet upon the matter in dispute in the action could 
not be given in evidence on behalf of the defendant, as the Cabinet is a body not 
recognised by the constitutional law of the Colony. 

Trial of action 

Blake , Q. C, and Garrick for the plaintiff. 

Pring, Q.C., Harding and Cooper for the defendant. 

At the trial of an action in which the plaintiff sought to eject the 
defendant, George Henry Davenport, from certain land, James Taylor, 
who was Minister for Lands at the time at which certain matters before 
the Court for adjudication took place, was called as a witness for the 
defendant, and gave evidence as follows : — " I was Minister for Lands 
for the Colony of Queensland on the 28th January, 1869, and I con- 
tinued to act as such until the 3rd May, 1870. As Minister for Lands 
I received from the Surveyor-General's department a report respecting 
the non-fulfilment of conditions on selections under " The Leasing Act of 
1866." (Looks at report). I believe this is the paper that was laid 
before me as Minister for Lands. I made myself acquainted with the 
contents of this report at the time it was laid before me. To the best 
of my recollection it was laid before me about May, 1869. No action 
was taken on that report with reference to the non-fulfilment of con- 
ditions. I laid that report before my colleagues — the members of the 
Cabinet — and it was discussed very seriously.' ' 

Pring, Q.C. Did the members of the Cabinet come to any deter- 
mination after that discussion ? 

Blake, Q. C. I object. The Cabinet is an institution unknown to 
the law. I believe the administration of the Government is confined 
to the Executive Council, which consists of the Governor and the 
members of the Council. Any discussion between members of the 
Cabinet, or any determination of theirs cannot be binding on the Crown 
in any way. 
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Reoina v. 
Davenport. 



Lutwyche, J. 



Lutwyche J. The theory of the political philosophers is that the 
Cabinet is a committee of the two bodies comprising the Legislature. 
That is their theory, but I do not know that they have ever been 
before recognised judicially. Your objection is that the Cabinet is not 
a body whose action or determination has any binding effect upon the 
Crown ? 

Blake, Q.C. Yes. I also take the objection that the proceedings of 
the Cabinet ought on public grounds to be left secret. 

Pring, Q.G. On the question of waiver this evidence is admissible. 
The Minister for Lands is the person authorised to manage the Lands 
Department, and certain evidence is laid before him which he makes 
known to his colleagues — the Government — and if they come to any 
determination on the question of waiver, what better evidence could we 
have upon the point? If they came to any determination on the 
question, whether forfeiture should take place, and told the Minister for 
Lands what to do, that would be very good evidence to go to the jury 
whether they waived the forfeiture or not. 

Lutwyche J. It seems to me that the question is not one that can 
be put. The Cabinet, as it is called, is not a body recognised by the 
Constitution, but the Executive Council, which is composed of the 
Governor and the different members of the administration — the heads 
of the departments — is. The deliberations of the Cabinet, and the 
determinations to which the Cabinet may come, are only binding and 
effectual if they are proposed to be carried into execution, and are 
ratified, by the action of the Executive Council. They may or may 
not be. This determination, when arrived at, might have been notified 
by the Executive Council, and after discussion it might have been 
rescinded or overruled. As it seems to me, the Minister for Lands is 
a recognised Minister of the Crown, and the head of his department, 
and being the servant of the Crown he would bind the Crown so far as 
lies within his province, but any action he might take would be binding, 
because it was his action, and not because his colleagues united with 
him in thinking he was right in acting as he did. But if the action 
he takes is the result of a decision of the Executive Council, that is 
another matter and we cannot enquire into it, as has been already 
ruled. (R. v. Tooth, ante p. 96.) 

Solicitor for plaintiff : Little, Crown Solicitor. 

Solicitor for defendant : G. L. Hart. 
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WEST v. O'SHEA. 
Justices — Jurisdiction — Costs against justices — Misconduct. 

Where justices refused to hear evidence on the question of jurisdiction, but 
proceeded with the case, they were ordered to pay the costs of a prohibition. 

Motion to make absolute a rule nisi for a prohibition directed to 
C. J. Clarke, P. Lillis, and H. Joseph, Justices of the Peace, and 
Alfred West, complainant, to show cause why an order made by them 
should not be set aside, and why they should not pay the defendant's 
costs. 

The defendant, who was the manager of the Glanmire and 
Monkland Gold Mining Co., was charged, under The Towns Police 
Act y with illegal detention of certain moneys collected by him on 
account of the complainant. At the hearing, objection was taken 
that the Court had no jurisdiction, inasmuch as the alleged offence 
was committed outside the limits of the town of Gympie ; but the 
justices refused to hear evidence on the point of jurisdiction, and pro- 
ceeded with the case. They ordered defendant to deliver to the 
complainant the list of moneys collected by him, and the money, or to 
pay him ,£19. 

Griffith, A.G., moved the rule absolute. 

Cockle C.J. The rule must be made absolute with costs against all 
the parties called upon, the special ground for giving costs against the 
justices being that they proceeded and made the order after the want of 
jurisdiction was brought distinctly to their knowledge. 

12th March, 1875. 

Blake, Q.C., for Lillis, obtained a rule nisi to rescind the above order 
as to costs. 

27th May, 1875. 

Blake, Q.C., and Power moved the rule absolute. It is against 
the ordinary practice to grant costs against justices. The rule nisi 
was not served in time, Lillis having only three days to appear and 
show cause against the rule, whereas the time for appearance to an 



[In Banco.] 

1874. 

18th December. 

1875. 

28th May. 



Cockle, C.J. 
Lutwyche, J. 
Lilley, J. 
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West v. O'Shea. ordinary writ of summons in an action is eight clear days. The 
Lutwyche J. original rule nisi served on Lillis did not state where it was returnable, 

whether before the Supreme Court or a Judge in Chambers. There 
is no suggestion of corruption. No copies of the affidavits were 
served on Lillis. (R. v. Goodall, L.R. 9 Q.B. 557.) 
Griffith, A.G., cited Todd v. Jeffery (7 A. & E. 519.) 
C.A.V. 

28th May, 1875. 
Lutwyche J. After having fully considered the matter, the Court are 
divided in opinion, but the majority think the application of Mr. Lillis 
should be dismissed. We think there is no principle involved, and that 
he had notice that the application for costs would be made against him 
and his brother magistrates for misconduct in refusing to hear any 
evidence as to the want of the jurisdiction of the applicants. The rule 
will therefore be dismissed with costs. 
Cockle C.J. dissented. 

Rule dismissed. 

Solicitor for Lillis : Murphy. 
Solicitor for O'Shea : Wilson. 
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RUSSELL v. RUSSELL. 
Divorce — Identity — Photograph. 

A photograph may be used as evidence of identity provided it be first shown to be 
the photograph of the person whose photograph it is alleged to be, and that may be 
done by calling the photographer to say who was the person represented by the 
photograph, or showing that it was obtained from the person, and as a photograph 
of himself. Without that proof or some such proof, a photograph ought not to be 
admitted. 

Petition for dissolution of marriage. 

Blake, Q.C., and Rely for the petitioner, Ellen Russell. 

There was no appearance for the respondent. 

At the trial a photograph was tendered to prove the identity of one 
of the parties. 

Cockle C.J., in delivering judgment, said : I will first briefly advert 
to a point of practice that may be important. It is said in these 
cases photographs may be used. They may, provided they be first 
shown to be the photographs of the persons whose photographs they 
are alleged to be ; otherwise it would be possible, by looking through 
a number of photographs, to find a tolerable representation of any 
desired person. To exclude, therefore, the probability of any such 
mode of identifying a given person, evidence should be given in the 
first instance that the photograph is the photograph of the given 
person, and that may be obtained by calling the photographer to say 
who was the person represented by the photograph, or that it was 
obtained from the person himself as a photograph of himself, and 
without that proof or some such proof a photograph ought not to be 
used. I believe that it is the practice of my colleague, Mr. Justice 
Lilley, and that it is the opinion of us all that such ought to be the 
practice. 

Solicitor: Wilson. 



[In Banco.] 

1876. 
11th March. 



Cockle, C.J. 
Lutwyche, J. 
Lilley, J. 



* See Frith v. Frith, (1896) P. 74. 
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1875. 

11th March, 
18th March, 
19th March, 
22nd March. 



Cockle, C.J. 
Lutwyche, J. 
Lilley, J. 



REGINA v. HEAL, SWINBORNE Relator. 

Local Government — Quo warranto — Municipal Institutions Act of 1864 
(28 Vic., No. 21), ss. 14, 18, 19, 23, 24, 30*— Election of alderman 
— Ballot paper — Absence of signature of returning officer — Absence 
of presiding officer. 

Where a returning officer omitted to sign the ballot papers as required by s. 23 of 
The Municipal Institutions Act oj 1864, at an election of an alderman, a rule for 
quo warranto was made absolute. 

During the election the presiding officer left the polling place, and the Town 
Clerk took his place for an hour, twenty-five votes being recorded in that time. 

Held, that the election could not be avoided on that ground, as s. 30 of the Act 
covered the defect. 

Motion to make absolute a rule nisi granted on the relation of 
Thomas S win borne for a quo warranto calling upon John Daniel 
Heal to show on what authority he claimed to exercise the office 
of alderman of the Municipality of Brisbane, upon the grounds : 
(1) That the ballot papers used in the election in question were 



* 28 Vic, No. 21,s. 18. — At every such election the returning officer shall appoint 
such other presiding officers and such polling clerks as may be required for taking 
the poll and may make and enforce all necessary regulations not inconsistent with 
this Act and fix the polling places and provide proper and convenient rooms or 
booths for polling. 

28 Vic, No. 21, s. 19. — In case the returning officer or any other presiding 
officer shall be prevented from attending to any of his duties by illness or other 
sufficient cause he may or in case of his refusal or inability the town clerk shall by 
writing under his hand appoint a substitute to act for him and such substitute shall 
thereupon for the time being have all the power and authority of his principal. 

28 Vic, No. 21, s. 23. — Before and in time for every such election the return- 
ing officer shall cause to be printed or written ballot papers according to the form of 
the Schedule B. hereto and the returning officer shall on the morning of the day of 
election or at the earliest on the day next preceding such election deliver to the 
presiding officer of each polling place so many of such ballot papers signed by him- 
self on the back thereof by a stamp or otherwise as shall be fully equal to the 
number of enrolled electors entitled and likely to vote at such polling place and 
shall sign in like manner and keep for himself a like sufficient number for the 
polling place at which he is to preside. 

28 Vic, No. 21, s. 24. — The returning officer shall provide for each polling 
place a ballot box the front of which shall be of glass and on the top of which there 
shall be an opening sufficient to receive the ballot papers folded as hereinafter 
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not authenticated or signed in any way by the returning officer, Regina v. Heal, 

S WIN BORNE 

and there was nothing to show they came from the returning officer, Relator. 

and no means of discovering whether they were genuine or not; 

(2) that during the polling the presiding officer went out of the room 

for an hour, that the Town Clerk took his place without being appointed 

by the returning officer, and that during the time he so acted, votes to 

the number of twenty-five and upwards were polled, such number 

being in excess of the majority of votes upon which the said J. D. Heal 

claims to exercise the right of an alderman of the Municipality of 

Brisbane. 

The principal facts set out in the affidavits for the relator 
were : That the relator was a freeholder and an elector of the 



mentioned and such box being previously locked by the returning officer with a key 
which shall be kept by himself and of which no other person shall have a counter- 
part shall be placed on a table before the presiding officer and every elector on 
applying to vote shall receive one of the ballot papers signed as aforesaid for each 
vote he shall be entitled to exercise according to the scale mentioned in clause 
thirteen of this Act and shall in the ballot room aforesaid strike through the names 
of all persons contained in such ballot paper except the name of each person for 
whom he intends to vote and then fold up the same so as to conceal the interior 
and disclose only the returning officer's name so signed upon the back and shall 
then return to the polling table and there openly in the presence of the presiding 
officer poll clerk and scrutineers present deposit such ballot paper in the ballot box 
Provided that in the case of any elector who is blind or cannot write the presiding 
officer shall also if such elector cannot read strike through upon such ballot paper 
the names of all persons so nominated except such as the elector shall declare his 
intention of voting for Provided also that before any ballot paper shall be deposited 
in the box the presiding officer or poll clerk shall upon a certified copy of the 
electoral roll or municipal list make a mark against the name of the person then 
voting which mark shall be prima facie evidence of the identity of such voter with 
the person whose name shall be so marked on such roll or list and of the fact of 
his having voted at such election. 

28 Vic, No. 21, s. 28. — Each presiding officer shall immediately on the close 
of the poll transmit to the returning officer the ballot box still locked and shall also 
send carefully sealed up the electoral roll or list as aforesaid marked at his polling 
place signed by him and the poll clerk — the remainder of the ballot papers delivered 
to him by the returning officer and not used — and also all books kept by him during 
the polling with an exact statement of the numbers of electors who have voted — the 
number of ballot papers originally delivered to him — the number thereof used — and 
the number left unused and returned and such statement shall be signed by himself 
and the poll clerk and verified by the signatures of the scrutineers then present. 

28 Vic, No. 21, s. 30. — No election under this Act shall be liable to be 
questioned by reason of any defect in the title or any want of title of any person by 
or before whom such election shall have been holden if such person shall have 
really acted at such election nor by reason of any formal error or defect in any 
declaration or other instrument or in any publication under this Act or intended 
so to be nor by reason of any such publication being out of time. 
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Reoina v. Heal, Valley Ward, but did not vote on the occasion in question; that 
Relator? J° n & McMaster and J. D. Heal were nominated candidates; that 

Heal was declared duly elected, and had exercised the office of 

alderman ; that the ballot papers used at the election were not 
signed by the returning officer on any part thereof, either by stamp 
or otherwise, and did not bear any mark or signature made by him 
by which they could be verified or identified ; and that during the 
polling the presiding officer, E. J. Baines, left the polling place, 
and remained absent for about an hour, during which time the 
Town Clerk took his place, and acted as presiding officer, and that 
while he was so acting twenty-five votes and upwards were recorded. 

The affidavits filed on behalf of the respondent showed that the 
Town Clerk had been appointed by the returning officer to act as 
presiding officer at the late municipal elections, and made the declara- 
tion under s. 21 of The Municipal Institutions Act of 1864, and after 
having been so appointed he had taken the place of E. J. Baines at 
the Valley polling place while that person left to record his vote in 
another ward ; that Heal was not aware of any irregularities in the 
voting or otherwise at the said election ; that no objection was taken 
during the hearing, either to the ballot papers or to the Town Clerk 
taking the place of Baines ; and that the Mayor had appointed the 
Town Clerk a presiding officer as aforesaid. 

Griffith, A.G., and Blake, Q.C., for the relator, Thomas Swinborne, 
moved the rule absolute. 

Pring, Q.C., for the respondent Heal, showed cause. The questions 
to be considered are : (1) That in a case like the present, where a single 
individual seeks to oust one corporator from the whole body, it is 
within the discretion of the Court whether there was an irregularity or 
not ; (2) the relator's position ; (8) whether the election was absolutely 
illegal ; (4) whether the facts disclose at the utmost, anything beyond 
irregularities ; (5) that s. 80 of TJie Municipal Institutions Act of 1864 
is a saving clause. Where there is no fraud apparent, the Court has 
a discretion to refuse to grant the rule, even though there are irregu- 
larities. (R. v. Parry, 6 A. & E. 810.) The relator was not 
injured in any way by the result of the election. The twenty-five 
votes taken in Mr. Baines' absence, even if they were illegal, might 
have been recorded for either party, and it had not been shown that 
the result of the election would have been otherwise had neither of 
the alleged irregularities existed. The relator was not sufficiently 
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Cockle, C.J. 



interested. No wrong could have been inflicted by double voting. Regina v. Hkal, 

• SwiNBOBNE 

There was no question here as to the title of a voter, but only as to the Relator. 
form of the vote. Under s. 80 a voting paper might be termed an 
" instrument," and the omission of the returning officer to initial them 
on the back isa" formal error or defect." 

The following authorities were cited : Comyn's Digest, sub. Quo 
Warranto, Vol. VI., c. 8 ; R. v. Cousins (4 S.C.R. (N.S.W.) 1), R. v. 
Tugwell (L.R. 8 Q.B. 704), R. v. Owens (28 L.J. (Q.B.) 346), and It. v. 
Hammond (17 Q.B. 772). 

Griffith, A.G. There is no discretionary bar. If the intention of 
the Legislature has not been carried out, the proceedings are invalid. 
(R. v. Trevenen, 4 B. & A. 479 ; R. v. Tart, 1 El. & El. 618 ; R. v. 
Green, 2 Q.B. 460.) 

Lilley J. referred to s. 69. 

Blake, Q.C., followed. 

Harding, as amicus curia:, mentioned Pickering v. James (L.B. 8 
C.P. 489). 

Cockle C.J. As to the second point — the Town Clerk acting as 
presiding officer — we are unanimously of opinion that there is nothing 
whatever in the objection, inasmuch as any want of title is covered by 
s. 30 of The Municipal Institutions Act of 1864, provided such officer 
" shall have really acted at such election." That is, of course, if he 
acted in a bond fide manner, and there has been nothing shown to 
impeach his action in the matter. As to the omission to sign the 
ballot papers, the Court will consider its decision. 

C.A.V. 

22nd March, 1875. 

Cockle C.J. This case is one of great importance, because if we 
decide it on erroneous principles those principles might be applied even 
jn the case of Parliamentary elections, wherein there are greater facili- 
ties for the correction of errors than exist in the case of Municipal 
elections ; and, therefore, although in this case there has been no 
suggestion of fraud, mischief, nor of wilful departure from the 
words of The Municipal Institutions Act, it behoves us to be careful in 
ascertaining the nature of this deviation from the words of the Act. 

Now, s. 28 of the Act provides that the votes are to be taken upon either 
printed or written ballot papers, which are to be delivered to the 
presiding officer, signed by the returning officer, either manually or by 
means of a stamp, and the returning officer has also to sign in like 
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Lutwyche, J. 



Regina v. Heal, manner the ballot papers which he retains for his own use at the polling 
Relator. place at which he is to preside. Twice, therefore, in this clause we find 
the signature referred to. Again, in the next clause (24), we find the 
Legislature still referring to the signature, and saying "each elector 
shall receive one of the ballot papers signed as aforesaid ;" and again, the 
paper is to be so folded as to " disclose only the returning officer's 
name, so signed at the back." So that in this clause also the signature 
is distinctly referred to. It is true that in the twenty-eighth clause 
there is no express mention of the signature, but the careful provision 
here made to secure the ballot papers against any manipulation is con- 
sistent with the previous careful expressions of the Legislature. There 
is, I repeat, no suggestion of fraud here. The Legislature, in all 
probability, intended to guard against misconduct on the part of the 
officers conducting the elections, and, as far as presiding officers are 
concerned, they have taken double precaution ; for the locking of the 
ballot box, the custody of the keys, and the counting of the ballot 
papers are carefully provided for from the time the papers leave the 
hands of the returning officer until they are returned. What relative 
weight the Legislature may have attached to these provisions, it is 
needless to say ; but if we conceive that the Legislature clearly relied 
upon the signature as a precaution, I think all we have to do is, with- 
out criticism, to carry out its intentions. This matter is the more 
important because, probably, the most important question of the day is 
the mode of ascertaining the opinions of the citizens with regard to 
whom they consider the best men to represent their interests. For my 
own part, it is not without feelings of regret that I have come to the 
conclusion that this election cannot stand. I feel strongly the results 
which may ensue, not only in disturbing the peace of the corporation, 
but in taking up the time and interfering with the avocations of the 
citizens, and the loss which the community sustains from so much 
wasted time ; but, nevertheless, it appears to me that the plain words 
of the Act are too strong to admit of a different conclusion, and there- 
fore, in my opinion, this rule must be made absolute. 

Lutwyche J. I also think this rule must be made absolute, and I 
agree with the learned Chief Justice in the view he has taken in the 
interpretation of the Municipal Act ; but I am fortified in the con- 
clusion which I have arrived at by a reference to the earliest Act pro- 
viding for the conduct of Municipal elections in the colonies — The 
Electoral Refonn Act of 1858. Now, by the present Act, the returning 
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officer has the greatest part of the responsibility of the conduct of Regina v. Heal, 

SwTNBORNK 

elections cast upon him — and very wisely, I think — by the Legislature. Relator. 



He has to sign or stamp all the polling papers, and he has to issue 
these to the presiding officer for each place where a poll has to be 
taken, and to retain an equal number of papers signed in like manner 
by himself — all of which precautions are intended to act as a check 
upon the presiding officer. Now, this is a new provision not made in 
The Electoral Reform Act of 1858. Section 89 of that Act is a clause 
with reference to the appointment of presiding officer ; and s. 40 con- 
tains provisions with regard to the printing or writing of the ballot 
papers ; but there is no provision for stamping the name of the return- 
ing officer on any one of the ballot papers with which he is to supply 
the presiding officer. That provision is wanting in the Electoral Act, 
and I do not think the Legislature would have deemed it necessary to 
insert it in our present Act if they did not think there was good reason 
for so inserting it. I imagine they thought there ought to be some 
such safeguard in the hands of the returning officer, so as to enable 
him to check the proceedings of his subordinates. Then, by s. 42 of 
the old Act, the presiding officer was required to lock the ballot box, of 
which he had to keep the key. But in the present Act this provision 
is altered ; it is the returning officer who has the custody of the key. 
So that there again the Legislature thought it necessary that the 
returning officer should have a check against the presiding officer, and 
that it should not be in the power of the latter — as it was before, and 
sometimes exercised — to tamper with the voting papers. I am old 
enough to recollect the first election under the Eeform Act, and 
certainly a great many strange things were rumoured— and some came 
to light — in reference to the working of the Act. And, therefore, when 
I see fresh things introduced to my notice I am induced to suppose that 
the Legislature must have had some strong reasons tor so putting them 
in. I think it the duty of the judges, without criticising minutely the 
reasons, to give effect to the plain words of the Act. I think, there- 
fore, this rule must be made absolute. 

Lilley J. In this case the election appears to have . been taken 
upon the votes of a very large number of electors ; and probably — 
there being no imputation whatever of fraud or misconduct of any kind 
on the part of the officers conducting the election — the result is exactly 
the same as the electors would have given under any other mode of con- 
ducting the election. But it is a question of such serious importance 



Lilley, J. 



Lilley, J. 
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Reoina v. Hkax, that it seems to me, although we are absolutely sure that the result 
Relator? was en tirely free from corrupt conduct or influence of any kind, yet 
the mode of conducting the election must be according to the statutory 
provisions laid down for guidance in these matters. In the case of a 
Parliamentary election, a petition and scrutiny by a committee may be 
had, and the result may be ascertained correctly ; and if any error has 
crept in, or any misconduct arisen, the election may be set right. But 
in this case, and under this statute, there appears to be no petition 
open to the parties, in order that the election may be canvassed ; and 
the final result is open to the examination of the returning officer— the 
very person whose duty is complained of in this case. Now, I think 
that the signature on the back of the ballot papers is a precaution to 
ensure the integrity of the result of the ballot ; and that being so, I 
agree with my learned brethren that its absence is fatal to the election 
It would be fatal to a single vote. Every vote received without the 
signature would, in my opinion, be void ; and in this case every vote 
given at the election was given without the signature. Therefore, 
every vote being void, the whole election was void. Now, it has been 
urged, in support of the validity of the election, that the omission of 
this signature is formal ; but I confess it appears to me to be of the 
most substantial kind, because an election which is thus taken upon 
papers altogether unsigned would be open to two descriptions of fraud. 
In the first place there would be nothing to prevent a supply of the 
papers being obtained from the printers, and supplied to the electors, 
who might put two or three in the box in the place of one ; and the 
presiding officer might open the box and adjust the numbers to suit his 
purpose ; or he might add to the numbers and supply extra ticks in the 
electoral roll, and thus produce an opposite result. I think, therefore, 
this is no formal defect, but a substantial defect. But even if I could 
see no reason for the direction given in the statute, I should still hold 
that it was desirable to comply with its provisions. It is not perhaps 
possible for us to discern the mischief guarded against, but the Legis- 
lature may have seen it ; so I think the defect is substantial, and that 
it is not cured by s. 30, which was so much relied upon. Then, again, 
it is said that this signing of the papers is directory. Now, from my 
point of view, it might defeat the whole plan or scheme of the Act, and 
I therefore cannot say that it is directory. I think it important, 
therefore to ensure the honesty of the election. I therefore agree with 
my learned colleagues that the rule must be made absolute. I am 
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inclined myself — so far from holding the requirement of the Act to be Regina v. Heal, 

a mere formal or directory provision — to hold to the literal meaning of Relator. 

the statute. It is an additional means of security to a system of 

voting which possesses few means of checking fraud. Perhaps one of 

the defects of this secret mode of voting is that it cannot be ascertained 

at what time during an election an error may creep in, and in order to 

set it right it may be necessary to go over the whole again. But I 

think it is much more dangerous to withhold any portion of the Act, 

than it would be to uphold its minutest observance. For instance, the 

Act requires that the nomination should take place at twelve o'clock. 

Perhaps no mischief might accrue if it were held at one o'clock. Then 

the election is to take place seven days afterwards, and possibly no 

injury would be done by holding it on the eighth ; but if it could be 

altered in one way, there would be no reason why the election could 

not be altered to the second day, and thus give no time for preparation. 

So that, if we begin to reason upon the possibile mischief that might 

arise, we fall into the danger of doing away with the safeguards that 

the Legislature has put upon this mode of voting. I think it therefore 

best to observe literally the provisions of the statute. The rule must 

therefore, in my opinion, be made absolute. 

Rule absolute. 

Solicitor for applicant : Murphy. 

Solicitor for respondent : Macpherxoti. 
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[In Equity.] 



In re MOUNT CLARA COPPER MINING COMPANY, LIMITED. 

Power's Case. 
Company — Contributories — Memorandum of association — Discharge of 



IgiTg liability. 



* 



J}, . ^!? ' Although there is an absolute obligation undertaken by the memorandum of 

7th April. association of a joint stock company, it may be discharged by payment or its 

equivalent. 

Lilley, J. Such payment or equivalent— money or sufficient consideration — given for the 

shares may be shown by matter antecedent, concurrent, or subsequent, so long as 
the company ultimately gets the benefit of the transaction, and adopts it as an 
equivalent for tbe shares. 

The tranfer of an interest in land was held a sufficient equivalent to discharge a 
shareholder's liability. 

Summons calling upon John Joseph Power, William Southerden, and 
George Horsburgh, to show cause why their names should not be placed 
on the list of contributories in the winding up of the Mount Clara 
Copper Mining Company, Limited, in liquidation. 

Griffith, A.G., appeared for the official liquidator, John Purser. 

Blake, Q.C., and Harding for the shareholders. 

In this case it appeared that the person sought to be settled 
as a contributory had signed the memorandum of association, and had 
thereby rendered himself liable for the calls on 2000 contributing 
shares in the company. He alleged, however, that his liability had 
been satisfied by the transfer to the company of certain land in which 
he held an interest, and that such transfer had been duly accepted by 
the company in discharge of his liability. 

All the other material facts and the argument of counsel appear in 
the judgment. 

C.A.V. 

7th April, 1875. 

Lilley J. In this case the question for me to determine is, upon 
the affidavits and matters of fact before me, whether Dr. Power is to 
stand upon the list of contributories as a contributing shareholder in 



* And see now s. 28 of The Companies Act Amendment Act of 1889 (53 Vic, No. 18). 
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respect of the balance of 2000 shares, or whether he is to be placed on In re Mount 

Ct ara Copper 

that list as a fully paid-up shareholder. That is the question for me mining Co. , Ltd. 
to determine. Under The Companies Act the subscribers to the Power's Case. 
memorandum of association are required to set out the number of Lilley, J. 
shares in respect of which they contribute to the capital of the company, 
and that memorandum is unalterable by any subsequent act, except in 
some particulars, which do not affect the question between the official 
liquidator and Dr. Power in this matter. If the articles, or any 
subsequent transaction of the company, were in direct contradiction of 
the memorandum, so far as to vary the limitation of the shareholders' 
liability, the articles would have to give way. Now, I have gone very 
carefully over the affidavits, and the authorities cited on both sides, 
and I think we may take it that on the memorandum being signed an 
absolute liability to take the shares arose. The liability then can only 
be discharged by payment or its equivalent. I think the authorities 
go so far as this : That it must be such an equivalent as would entitle 
the shareholder to plead payment — that he had paid. The memorandum 
in this case contains the subscription of Dr. Power — his handwriting, 
and the number of shares — and I think it is not unimportant to draw 
attention at this stage of my judgment to the fact that it appears on 
the face of the memorandum of association that the company were, ,at 
least, in possession of 120 acres of land, which I think there is no 
dispute whatever, was the land said to have been divided into fortieth 
shares. That appears from the memorandum of association. Well, 
then, we have it clearly that there was an absolute liability undertaken 
by Dr. Power — not disputed, in fact, by his counsel, nor could it be — 
to contribute in respect of the 2000 shares ; and on the other hand I 
think the official liquidator must admit — in fact he cannot dispute — 
that the company at the time of formation, if not previously, was at 
least in possession of the land in respect of which Dr. Power claimed 
to have an interest, and which had been divided into fortieth shares. 
Well, then, I have said the authorities show the liability must be 
discharged by payment or its equivalent. In other words, it must be 
discharged by money or money's worth. In one case the homely 
phrase is used that the shares must be paid " in meal or malt ; " and 
perhaps I will not be delaying counsel too long if I just draw attention 
to the language of the judges on the question of payment, beginning 
with Drummond's Case (L.R. 4 Ch. 772). Probably, as the case is 
one of very considerable importance, I will be pardoned for doing so. 
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In re Mount In Drummond's Case (supra) Lord Justice Giffard, after stating that 

Mining Co., Ltd. the subscribers to the memorandum of association are bound to take 

Pow er's C ask. an( j p a y f or fa e shares, says that the obligation is not satisfied by the 

Lilley, J. allotment at a subsequent period of nominally paid-up shares, and at 

% a further stage of his judgment he says : — " That is to say, if a man 

contract to take shares he must pay for them, to use a homely phrase, 

in meal or in malt; he must either pay in money or in money's 

worth." In Pell's Case (L.R. 5 Ch. 11) the same rule is laid down ; 

in fact it is adopted by the judges in all the cases. In PelVs Case 

(supra) there had been a transaction something similar to this; 

property had been given in respect of shares which were claimed to 

be fully paid-up shares, and the Master there had directed an 

enquiry as to the value of the property, meaning to treat it as a 

set-off against the shares, but that was rejected by Lord Justice 

Giffard, who says : " But the Master of the Bolls directed an 

enquiry as to the value of the property handed over by him under the 

agreement, and declared the appellant entitled to be allowed only the 

amount of that value. Now, that agreement has not been impeached 

by any evidence or otherwise. The Court has, therefore, no grounds 

for going behind that agreement. I must, consequently, take it in this 

case, as in Drummond's Case (supra), that the subscriber agreed to take 

1350 shares, and that he paid for them in money's worth." So we go on 

through the whole of the cases. I could cite them all, but it is not, I 

think, necessary to refer to more than The Baglan Hall Colliery Case 

(L.R. 5 Ch. 846), FothcrgilVs Case (L.R. 8 Ch. 270), Spargo's Case (L.R. 

8 Ch. 407), Dent and Forbes 1 Case (L.R. 8 Ch. 768), Maynard's Case (L.R 9 

Ch. 60), and Coate's Case (L.R. 17 Eq. 169). All these cases establish most 

clearly and distinctly that, although there is an absolute obligation 

undertaken by the memorandum of association, it may be discharged and 

must be discharged, by payment or its equivalent, " in meal or in malt, 

in money or in money's worth." That is the principle of all 

the cases. In this case, so far as Power is concerned, it is a 

question of fact for me to determine, whether, being liable for the 2000 

shares, he discharged his obligation in money or money's worth ? 

Now, the learned Attorney- General pressed me hard that it must 

be an agreement with the company, or an agreement which the 

company had adopted, and we will see what view I take of that. I 

think the payment, or the equivalent — money or sufficient consideration 

— given for the shares, may be shown by matter antecedent, concurrent, 
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or subsequent, so long as the company ultimately gets the benefit of the In re Mount 

transaction, and adopts it as an equivalent for the shares. If I find mini^Co^Ltd. 

that in these transactions between this company, or the promoters of Poweb's Case. 

the company, and ultimately the company and Dr. Power, why then Lilley, J. 

he must be taken to have given an equivalent, at all events, for the 

shares. I use the word " equivalent," not in the sense of matter which 

was absolutely of equal value, though it might be, for although the 

land was nominally 120 acres, it might contain a very large possession 

in copper ; and at all events, if they took the land, or his interest in 

the land, as an equivalent, or a part equivalent for his 2000 shares, or 

the portion of the 2000 shares they seek now to make him liable for, 

they assessed the value themselves, and I think it would not be for the 

judge, or the Court, to question a value which the parties had 

determined between themselves. 

Now the facts which I find, upon careful consideration of the 
affidavits and the articles, and every document put before me, 
seem to be these — are these in fact : — Power had an interest 
in the land. Then I think it is beyond dispute, and there is 
nothing in the affidavit of the official liquidator to displace the 
testimony on the point, that there was a partnership formed between 
these gentlemen some short time — a very short time — previous to the 
formation of the Mount Clara Company ; that they had the land 
divided into fortieths, and it was agreed that the land should be placed 
in trust for that partnership in the names of Southerden and Horsburgh. 
That being so, I think all the difficulty about The Statute of Frauds is 
pretty well got rid of ; at all events, I cannot, I think, be called upon 
to make the presumption that Southerden and Horsburgh would set 
up The Statute of Frauds to relieve themselves from their trust. Then, 
it was partnership property, and they held the land for the purposes of the 
partnership, as it seems to me clearly to have been, to open and work the 
same. Power's interest was clear, and he had his interest in the land as 
partner. He was a partner, and even if The Statute of Frauds had 
been set up, I think he would have been successful as against Southerden 
and Horsburgh, because the partners were let into possession of the 
land and worked it, and it seems to me that a defence of The 
Statute of Frauds by the trustees could not have been success- 
fully set up. At all events I am not bound to presume, nor 
could I presume, that they would dishonestly set up The Statute 
of Frauds to relieve themselve from the trust. Well, then, did 
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In re Mount the company get the land ? I have already cited from the memo- 
Minino Co. Ltd ran dum of association that they seem to have been in possession, 
Poweb's Cask. a t least, of the land at the time of the formation of the company, and 
Lilley, J. then I have the subsequent affidavits of Power, Southerden, and Hors- 
burgh, and that of Eobert Lyons — which, I think, goes to the same 
point— affirming the statement in the memorandum of association that 
the company got the land. It seems to me also, from the evidence, 
that they got the land by pre-arrangement, and that they had it also 
by subsequent transfer from the trustees of Dr. Power and the other 
shareholders. I have read carefully the affidavit of the official 
liquidator, and the most I can see it says is, " I do not find any 
trace in the books of the company of these transactions. " It can 
hardly be called negative evidence ; it is simply, " There is an 
absence of memos, in the books of the company," but finding in the 
articles, and in the memorandum of association, matter which confirms 
the statement — which I can only take as confirming it, for it seems to 
me inexplicable in any other way — I can hardly allow the negative 
testimony of the official liquidator that he has not discovered any 
matter in the books of the company, or among its papers, to displace 
the positive testimony on oath of the three or four gentlemen who 
were parties to this transaction. It is true they are interested in the 
matter, and the official liquidator is not interested in it, and if he had 
any positive testimony to offer, the absence of interest on his part 
might have some slight weight with me. But he has no positive 
testimony except the entry in the memorandum-book of the company, 
which is set out in paragraph 6 of his affidavit, — " Proposed by Mr. 
J. P. Lyons, that Mr. Smith's offer be accepted ; that the nominal 
capital of the company be £40,000 in 40, COO shares of £1 each, one-half 
of which as fully paid-up shares are to be retained by the present 
proprietors, and one-half to be divided among twenty subscribers, who 
are to pay £8 a week each for twenty weeks." That this is absolutely 
inconsistent with the statement of Dr. Power I am unable to see. The 
only portion that seems in any way to cast a shadow of doubt on the 
statement of Power and the other deponents, is the statement that 
one -half of the shares as fully paid-up are to be retained by the present 
proprietors. Now, we do not know at what time in February the 
arrangement was made to carry on the partnership, or even to form, 
the partnership to work the land. This entry would seem to relate to 
the formation of the company, and the use of the words " present 
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proprietors " does not seem to be extraordinary, because it would In re Mount 

OtjARa. Copper 

appear that Lyons and Smith were not put in trust until the 16th of m inino $ 0i j jTDt 
March, which was nearly a month afterwards ; so that in effect the Power's Case. 
land was then in the present proprietorship of Smith and Lyons, and Lilley, J. 
the company it appears was not formed until the 16th of &pril. And 
then we find that some time later the land was formally transferred, 
but in the meantime it had been in the possession of the company as a 
mining company under what seems to me to have been the antecedent 
arrangement formed between a certain number of gentlemen who were 
the sole shareholders in the company in the beginning, who had 
started the partnership distinct from the company, who then carried 
on the partnership, and after a short time formed it into a company, 
being themselves the shareholders, no other person being interested in 
it, and their articles and memorandum containing matter which it 
seems to me confirm the testimony of Power and others as to the 
nature of this transaction. It appears to me that the company got the 
land by this pre- arrangement, and that the case comes within the 
principle of the cases I have referred to. Of course, all these cases are 
not exactly alike in their facts, but this case seems to me to be as 
Dearly as possible within the facts and certainly within the principle 
laid down in the Baglan Hall Colliery Case (L.R. 5 Ch. 846) which is 
fresh in the memory of counsel. After setting out the memorandum 
of association, Lord Justice Giffard says : "If, therefore, the memor- 
andum and the articles are inconsistent, the articles must give way ; 
but there is not any inconsistency between a memorandum which is 
general in its terms and articles which state that the payment for the 
shares is to be made in a particular way according to the terms of a 
contract referred to in the articles.' ' To that observation of Lord 
Giffard I have added this note of my own : " Or a payment shown in 
the articles and proved to be bond fide made." I think that is the 
principle upon which this case ultimately turns. In that case, again, 
on the judgment of the Master of the Eolls, Lord Justice Giffard says : 
" If the arrangement by which the company incurred the obligation to 
purchase certain property from the shareholders was antecedent to the 
formation of the company, the transaction was forbidden by the Act, 
and the obligations of the shareholders could not be satisfied by it. 
When that case came before the Court of Appeal, the Lord Chancellor 
was clearly of opinion that if the obligation on the part of the company 
was a valid and subsisting obligation when the shares were paid for, 
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In re Mount the time when it was contracted was of no importance. That case 
Min^Co. PP Lti> ma y k® ^sken as settling the law on the subject, and we have only to 

Power's Case, apply the law to the facts." So I say here that all I have to do is to 
Lilley, J. apply the law to the facts. 

Now, it seems to me that the company, having got the land, 
credited Dr. Power with cash for the land as against the shares. 
I think the evidence shows that; there is nothing in the articles 
inconsistent with that. Indeed, when we come to take the 
number of shares and the moneys, it is obvious that it is in respect 
of the 2000 shares in the memorandum of association that the land 
was given by Dr. Power to the company. The case which was 
commented upon is not within the rule which was thrown out by Lord 
Chancellor Selborne in Maynard's Case (supra). It is not a case of two 
distinct sets of shares, and that appears to me to be where the cases 
cited by the Attorney- General broke down — broke in his hands, so to 
speak — because it is conceded that there is only one set of 2000 shares. 
Had it appeared that there was a distinct obligation in respect of the 
2000 shares in the memorandum apart from the other shares which 
were dealt with in the articles, and in respect of which cash credit is 
given in the books of the company, why then it would have been 
obviously my duty to have placed him as a contributing share- 
holder upon the list of contributories. But that is not so here, and 
FothergilVs Case, and Vent's Case (supra), and Miggotti's Case (L.R. 
4 Eq. 288) seem to me to fail the Attorney-General, because he 
has not established the non-identity of the two sets of shares. 
Then, I have it here that some of the parties acted on the faith 
of the transaction from the beginning. They were the same 
parties all through, and unless I can come to the conclusion that 
it was a mere sham all through, in the language of one of the 
cases— that the capital was a fictitious credit, that there was no 
land given, or that the land was merely taken to screen them from the 
liability which they had absolutely taken by the memorandum of 
association — unless I can come to that conclusion, I think I am bound 
to hold that Dr. Power must be placed truly upon the list of contribu- 
tories, but not as a contributing member ; or in other words, that he 
must stand upon that list as a member who has fully paid for his 
shares. That is my decision ; I think there is nothing inconsistent in 
paragraph 5 and paragraph 6 of the affidavit of the official liquidator. 
It does not appear to me to show a different transaction, and, that 
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being the impression on my mind, I think Dr. Power must stand as I In re Mount 
have said. It is a matter of little consequence, the law being so, whether mining Co. I/n». 
there is hardship on the creditors, but I do not think there is any Poweb'b Cabs. 
hardship on them, because they and others, looking at the articles of Lilley, J. 
association, would see — at all events there was enough to put them on 
enquiry — that the whole capital of the company had been divided into 
40,000 shares, which were assigned amongst the different shareholders, 
and that the whole 40,000 shares were fully paid-up shares ; and if 
they, knowing that state of affairs, allowed the company to incur any 
liability or obligation with them, they must have known that they had 
only the property of the company, at that time at all events, for 
recoupment. That being so, there is no hardship to complain of, and 
my decision must be as I have said. 

Solicitor for liquidator : Wilson. 

Solicitor for shareholders : Lyons. 
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Lilley, J. 



[In Insolvency.] In re LONG. 

1875. 
28th May. The In * olv ™ c y Act of 1874 (38 Vic. No. 5) 88. 114, 208 (2), 216— 

Committal of debtor for trial after examination under s. 114 — 
— Transfer with intent to defraud. 

Before exercising the power of committal of an insolvent under s. 216 of The 
Insolvency Act of 1874, the Court must be satisfied that such a case has been made 
out as would, if not broken down or answered by counter-evidence, justify a 
probability of the insolvent's conviction by a jury. 

Motion by the official trustee for the committal of John Long, an 
insolvent, for trial for an offence against The Insolvency Act of 1874. 

At an examination of the insolvent under s. 114 he stated that he 
had transferred certain land a few days before his adjudication, having 
purchased the property with his sister's money. The insolvent's 
brother had since, in the insolvent's presence, handed the transfer to 
the official trustee. All the other necessary facts appear in the 
judgment. 

Pring, Q.C., for the official trustee, applied under s. 216 for the 
committal of the insolvent for trial for an offence against The Insolvency 
Act of 1874. He referred to ss. 208 (2) and 216 of the Act 88 Vic, 
No. 5. 

Thynne for the insolvent. 

Lilley, J. I think the power I am called upon to exercise is a very 
summary one. Were I at once to commit the insolvent for trial, he 
would, under this peculiarly- worded section, go from this jurisdiction 
under the disadvantage of a preliminary judgment, because the section 
states that should it appear to the Court that the insolvent is guilty of 
the offence. I take it that what ought to have been the wording of the 
statute— and what no doubt was the intention of the Legislature — is 
that the Court should have the power to commit the insolvent if a 
prima facie case shall appear to have been made out against him after 
his examination. I shall, therefore, in the first instance, before I can 
exercise such a power, have to be satisfied that such a case has been 
made out as would, if not broken down or answered by counter- 
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evidence, justify a probability of the insolvent's conviction by a jury. In re Long. 

The only portion of the case which it seems to me has been proved LUley~J. 

against the insolvent is the purchase and conveyance to his brother, 

Daniel Long, of a cottage at Warwick. I now have only the insolvent's 

own statement. Whatever may be the truth or falsehood of that 

statement I have not to consider, but what will be the probability 

of a jury convicting upon it. In the first place the insolvent 

said he bought the property with the money of his sister. The 

question arose whether he was acting for her or her husband, if 

she were married ; but upon this subject the Court is in the dark. It 

was said that the allegation concerning the sister was false, and for 

this reason, that he transferred the property to his brother after he had 

been served with a writ by one of his creditors. That as it stands, if 

supported by some other evidence, might have great weight with a 

jury. Then there is the circumstance that the brother has in his 

presence surrendered the transfer to the official trustee. I must say 

there is a case of suspicion, and perhaps there is sufficient evidence to 

justify me in holding him to bail to appear before a justice of the 

peace, a course which, if strongly pressed, I will follow. At the same 

time I may point out, if any additional evidence can be obtained, the 

insolvent can, at any time, be summoned before a magistrate to answer 

for the offence, without the Court now binding him over. 

Pring, Q.C. I will not press for the insolvent to be bound over, as I 
am not quite sure whether the additional evidence can be obtained. 

Solicitor for official trustee : Wilson. 
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[In Chambers.] 
1875. 

14th May, 
23rd June. 

Lutwyche, J 



COLLYNS v. BLAKE SLY. 

Foreign judgment — Execution — Revival of judgment — Lapse of time — 
Joinder and Revivor Act of 1867 (31 Vic., No. 14) s. 27— Common 
Law Practice Act of 1867 (31 Vic., No. 17), ss. 21, 22. 

A memorial of a foreign judgment was filed in the Supreme Court of Queensland, 
and over six years afterwards a fresh memorial was filed. 

Upon a summons for leave to issue execution, an order was made that a sugges- 
tion be entered on the roll that the plaintiff was entitled to have execution, not- 
withstanding the lapse of six years from the first filing, and that execution do issue. 

Summons for leave to issue execution upon a memorial of a judgment 
of the Supreme Court of Victoria. 

The same memorial had been before Cockle C.J. in February, 
1869, when an order was made that the signature of the plaintiff's 
attorney be verified by affidavit, which had not been done. 

A search had been made for this memorial, but as it could not be 
found, a fresh memorial had been filed in May, 1875. 

Griffith A.G., for the plaintiff, cited Schisby v. Westenholz (L.R. 6 
Q.B., p. 165), s. 21 of The Common Law Process Act of 1867. 

Pring Q.C.: The judgment is more than six years old, and has not 
been revived in Victoria or elsewhere. There are two memorials in 
existence. By filing, the memorial becomes a judgment of this Court. 

Griffith A.G. : The objection relates to judgments of this Court. 
(Joinder and Revivor Act, s. 27). 

Lutwyche J. : I order that a suggestion be entered on the Boll that 
it manifestly appears to the Court that the plaintiff is entitled to have 
execution of the judgment, and to issue execution thereupon, notwith- 
standing the lapse of six years from the filing of the memorial of the 
judgment on 19th February, 1869, and thereupon that execution do 
issue. No order as to costs. 

Solicitors for plaintiff : Roberts £ Daly. 

Solicitor for defendant : Thynne. 
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KEL8EY v. MoMILLAN. 

Crown lands — Reservation of road — 4 Wm. IV. , No. 11, ss. 1, 2, 33 — 
Crown Lands Alienation Act of 1868 — 31 Vtc. t No. 46, ss. 21, 51 
(10)*, 66. 

Where in a grant from the Crown there is a reservation for public ways, and a 
road has been set out by some person authorised by the Governor, that portion of 
the land appropriated must be considered as vested in the Crown. Such a reserva- 
tion is not to be restricted by s. 51 (10) of The Crown Lands Alienation Act of 1868. 

Appeal by the plaintiff from a decision given by Sheppard J. on 16th 
June in the Northern Supreme Court in Banco, granting a new trial 
in an action for trespass, in which Joseph Eelsey was plaintiff and 
Archibald Campbell defendant. 

The plaintiff sued the defendant for having broken into and 
entered certain land of the plaintiff's, and removed a fence therefrom. 
The defendant pleaded — (1) Not guilty ; (2) that the land in 
question was not the land of the plaintiff, as alleged ; (8) that 
at the time of the alleged trespass there was, and of right 
ought to have been, a common and public highway over the 
said land, and that the fence was removed for the purpose of prevent- 
ing an obstruction to the highway. The facts shown by the evidence 
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1875. 
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Cockle, C.J. 
Lutwyche, J. 
Lilley, J. 



• 31 Vic, No. 46, s. 51 (10). — If, within ten years from the date of selection, it shall 
be deemed necessary to open any such road through the same, it shall be lawful for 
the Governor to proclaim a public road one chain wide through said land, and the 
lessee or owner of such land shall only be entitled to compensation for the land 
taken for such road. . . . Provided that where such road shall be proclaimed 
through any enclosed lands the Government shall fence off the said road from the 
adjacent enclosed lands with a fence equally serviceable with the fence within which 
the land is otherwise enclosed. 

Section 66. — It shall be lawful for any person who shall, at the commencement of 
this Act hold land under a lease issued under the coffee and sugar regulations 
hitherto existing, to apply to the Minister for leave to bring the same under the 
provisions for selection of agricultural land by conditional purchasers contained in 
this Act, and if such lessee shall have at the time of his application fully complied 
with all the conditions binding upon him in respect of such land such application 
shall be granted. . . • 
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were as follows :— In 1864 the plaintiff selected 1200 acres at Bowen, and 
afterwards, in 1872, purchased the same, obtaining a grant from the 
Crown. During his absence in England in 1873 the Government, under 
the provisions of the Act 4 Wm. IV , No. 11, proclaimed a two-chain road 
through the said land. The plaintiff protested, for,amongst other reasons, 
that the road ran within the statutory limitation of 200 yards from his 
house, and that, having purchased the land under The Crown Lands 
Alienation Act of 1868, the Government could not proclaim a road 
exceeding one chain in width. The plaintiff, on his return to Bowen, 
stopped people who were using the road, and fenced in the ends of it. 
The defendant caused the fences at each end of the road, which ran 
for two miles through the plaintiff's land, to be removed, thereby 
rendering it impossible for the plaintiff to depasture cattle without 
first incurring the expense of putting up four miles of fencing, or of 
employing several men and horses to prevent the cattle from straying. 
All the other necessary facts appear in the judgment of Sheppard J. 

At the trial, which resulted in a verdict for the plaintiff for £50 
damages, the judge gave certain directions to the jury, which were 
objected to, and leave was given for the defendant to move generally. A 
rule nisi for a new trial was subsequently granted by Sheppard J., sit- 
ting in Banco at Bowen, and thereafter made absolute by him in 
the following judgment : — 

This was an action to try the right of the Government to open 
a road two chains wide through the plaintiff's land. The declara- 
tion was in the ordinary form, and the defendant pleaded — firstly, 
not guilty, by statute 4 Wm. IV., No. 11. ss. 1, 2 ; secondly, not 
possessed ; and, thirdly, a justification for removing obstructions on 
the plea that the road was a public highway. The grant showed that 
the land had been purchased under the 66th clause of The Crown Lands 
Alienation Act of 1868, and that the usual reservation was contained in 
such grant, viz : — " Provided nevertheless and we do hereby reserve unto 
us our heirs and successors all such parts and so much of the said land as 
hereafter may be required for making public ways canals or railroads 
in over and through the same to be set out by our Governor for the 
time being of our said territory or some person by him authorised in 
that respect," &c. Evidence was given of the proclamation of a road two 
chains wide under the Act 4 Wm. IV., No. 11, subsequently to the grant 
and that the plaintiff fenced each end of the declared road. I directed 
the jury that the issue on the first plea must be found for the plaintiff, 
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on the ground that the Crown had no right to remove the fences by 
force, but that proceedings should have been taken by indictment as 
for a public nuisance. I directed that the second issue should also be 
found for the plaintiff, as it was proved he was in possession of the 
land, and I ruled also there was no evidence in support of the plea of 
a public highway by prescription or dedication, as the reservation in 
the grant was restrained by subsec. 10 of s. 51 of Tlie Crown Lands 
Alienation Act of 1868, and could not have the effect of nullifying the 
restrictions as to roads contained in ss. 1 and 2 of 4 Wm. IV., No. 11. 

The jury returned a verdict for the plaintiff, with damages £50. 
Various exceptions were taken to my rulings, and I reserved leave for 
the defendant to move subsequently a rule nisi to enter a verdict for 
the defendant on the second issue, on the ground that the reservation 
in the grant and the statute 4 Wm. IV., No. 11, had the effect of vest- 
ing the land in the Crown, or for a new trial on various other grounds. 

With regard to the first issue, I am of opinion I stated the law 
correctly. The question raised by the second issue is involved in that 
which arises on the third plea of a public highway. In a grant of 
lands by the Crown in fee-simple there would, I apprehend, be an im- 
plied reservation of certain prerogative rights as to gold and silver 
metals which might be found there, but I can find no authority that 
there would be an implied reservation to resume a portion for high- 
ways. As there is no power given by Tlie Crown Lands Alienation Act 
of 1868, nor by any other Act, to reserve land for roads where the Act 
directs a grant in fee to the purchaser, it follows that the grant in 
question, with the reservation of land for roads contained in it, does 
not convey to the plaintiff an estate of so beneficial a character as the 
Legislature under The Crown Lands Alienation Act intended should be 
conferred. The plaintiff has, however, accepted a grant with this 
reservation, and there are authorities which establish the validity of 
such power. (Campbell v. Dent, 8 S.C.R. (N.S.W.) 58, citing Lord v. 
City Commissioners, 12 Moo. P.C.C. 478.) The effect, therefore, of the 
reservation in this grant is that when the road has been set out by some 
person authorised by the Governor, that portion of the land appropriated 
must be considered as being vested in the Crown. 

There seem to be two distinct rights in the Crown — one under The 
Crown Lands Alienation Act, to make a road of a chain width; the other 
by agreement between the Crown and the purchaser, as expressed in 
the deed of grant, which is the final contract between the Crown and 
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the purchaser of the land ; in other words, by the purchaser accepting 
the grant with the reservation, it must be taken that he has acceded to the 
Crown possessing other rights of making roads over the land than 
those given by The Crown Lamia Alienation Act. 

The Crown having the right to make the road under the reservation, 
the only question is whether there was evidence proper to be left to the 
jury of the road having been set out by a person authorised by the 
Governor. It appears to me that the notices in the Gazette were 
evidence of this. They purport to be made under the Act of 4 Wm, 
IV., No. 11, but they show clearly that the road has been set out by a 
person authorised by the Governor. The legality of the setting out of 
the road would not be affected by the fact that that was done under the 
Act of 4 Wm. IV., No. 11, when the Crown had the power to set out 
the road under the reservation in the grant. 

After a fuller consideration of the case than I was able to give it at 
nisi prius, I am of opinion that the reservation in the grant of land 
for public ways is not to be restricted by subsec. 10 of s. 61 of The 
Crown Lands Alienation Act of 1868, and that I directed the jury in- 
correctly on that point ; that the Crown had the legal power under the 
reservation in the grant to make a road two chains wide through the 
plaintiffs land, and that there was evidence of the road having been set 
out by a person authorised by the Governor in that respect proper to 
have been left to the jury, and no evidence to counterbalance it. Had 
the jury been thus directed, there can be no doubt that the verdict on 
the second and third issues would have been for the defendant. The 
defendant is, consequently, entitled to have the verdict set aside on 
these issues. There can be no verdict entered for the defendant, as 
there was no special finding of facts by the jury. 

The rule nisi for a new trial is made absolute, to be limited to the 
second and third issues, and to be discharged as to the first issue, each 
party paying his own costs incident to the rule. The costs of the trial 
to abide the event of the second trial. 

From this decision the plaintiff now appealed. 

Harding (with him Pring Q.C.) for the appellant. The plaintiff 
selected under the coffee and sugar regulations of The Crown Lands 
Act of 1868. Section 1 of that Act, in connection with a portion of 
The Eeal Propei ty Act, repeals all laws relating to land that are incon- 
sistent with the former Act. Ti-ust and Agency Co. v. MarkweU (2) 
(ante, p. 50). The Act 4 Wm. IV., c. 11, has no force. The Govern- 
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ment had not the power to make the reservation in the deed of grant, and 
if the reservation is not in accordance with the statute it is worthless-. 
{Campbell v. Dent, 8 S.C.R. (N.S.W.) 68; Lord v. Sydney City Com- 
missioners, 12 Moo. P.C.C. 473). Section 21 of the Act of 1868 does not 
relate to other people's land, but only to Government lands. {Blackwood 
v. London Chartered Bank of Australia, L.R. 5 P.C. 92 ; Chisholm v. 
Macauley, 7 S.C.R. (N.S.W.) 311 ; Emery v. Barclay, 8 S.C.R. (N.S.W.) 
374; and Drinkwater v. Arthur, 10 S.C.R. (N.S.W.) 198). The judge 
was right in directing that the grant was restrained, and, therefore, 
the rule was wrong. 

Griffith A.G, and Pope Cooper for the respondent. It is admitted 
that the road was two chains wide, and that the formalities of 4 Wm. 
IV., c. 11, were complied with. The lease was granted in 1864, and 
bad expired. Kelsey had no other title than his grant, which was 
issued on 12th July, 1872. The Crown cannot be barred without 
express words. The deed of grant is the final contract. Sections 51 
(10), 66 of the Act of 1868 were cited. 

Harding, contra. 

Cockle C.J. In this case it is not necessary to make any remark 
upon the finding in the first issue. After all, it is only in a minute 
degree that it affects the question of costs. The point upon which the 
case turns is contained in the second and third issues : — " That the 
land in question was not the land of the plaintiff, as alleged," and 
" That at the time of the alleged trespass there was, and of right ought 
to have been, a common and public highway over the said land, and 
that the fence was removed for the purpose of preventing an obstruction 
to the highway." Both of these mean substantially the same thing. 
The question is whether the Government had a right to make a road 
where this road was made. Now, s. 21 of the Act of 1868 does not 
appear to have any bearing upon the case. It provides that the 
Governor may grant, in trust, or by proclamation reserve, certain lands 
for roads. If in trust, that which he grants must first have been his 
own to grant ; if by proclamation, he sets aside Crown lands from 
alienation. The case turns partly upon s. 66, and, as I construe it, 
the conditions attach to s. 51, and subsec. 10 among others. Again, 
the lands have ceased to be held on lease ; they are granted and held 
free from any covenants or conditions except those contained in s. 51 
and its subsections. Then the question arises whether the Govern- 
ment have a right to make these roads, and this turns upon s. 88 of 
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The Roads Act. Under this it appears there is a power to make the 
road in question. Mr. Harding has criticised the use of the word 
" reservation," and has endeavoured to show that, taken in a certain 
technical sense, it would be insensible in respect to the land now in 
question. But the meaning of the word is fixed by statute. Whatever 
the extent of the right, The Roads Act recognises a power to reserve, 
and a right to make, roads. The words of the grant are " We reserve 
to us, our heirs and assigns, all such parts and so much of the said 
land as hereafter may be required for making public ways." It reserves 
the right of making roads, notwithstanding any minute criticism of 
words. It seems possible that the freehold might remain vested in the 
grantee for the purpose of making the public roads. The roads once 
made, the public would be right in using the land occupied by such 
roads. Under these circumstances, it might perhaps have been in our 
power to direct a verdict to be entered, but having regard to all con- 
siderations and to the feelings of Mr. Justice Sheppard, who seems to 
intimate that the facts have not been finally investigated, nor found, 
it is better to affirm his judgment. 

Lutwyche and Lilley J J. concurred. 

Solicitor for appellant : Ha7t. 

Solicitor for respondent : Little, Crown Solicitor. 
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WHITTAKER v. TOWNLEY. 

The Brands Act of 1872 (35 Vic, No. 4), ss. 3, 21 — Impeding inspector 

of stock — Penalty. 

Section 3 of The Brands Act of 1872 does not operate so as to render liable to a 
penalty any person impeding a stock inspector in the discharge of his duty under s. 21. 

Application by Whittaker to make absolute a rule nisi for a prohibition 
against William Townley, Police Magistrate, Ipswich, and C. F. D. 
Parkinson, suing as inspector of brands, to restrain proceedings on the 
conviction of the appellant on a charge of hindering and impeding an 
inspector of brands in the execution of his duty. 

The grounds of the rule were : (1) No offence proved ; (2) that the 
evidence did not show that the defendant was hindering or impeding 
the complainant in his duty in impounding stock in respect of which 
the owner had committed, or was committing, a breach of the Act. 

Real moved the rule absolute. There is a preliminary objection. 
The Attorney-General has not been served. The conviction involves a 
penalty. (Ex parte Booth, 1 N.S.W. S.C.R. 22.) 

Cockle C.J. The Court think that in future a copy of the rule 
should in such cases be served on the Attorney-General. As he is in 
Court, and does not insist on his right, the Court will hear the rule. 

Pring, Q.C., showed cause. The charge was laid under s. 8 of The 
Brands Act. Parkinson seized certain cattle travelling near Toowoomba, 
and under s. 21 impounded them, they being inaccurately described, and 
the drover's name and certificate being wrong. In driving them to 
the pound the defendant had impeded him. Should the latter part of 
s. 3 be applied to provide a penalty to an act committed under s. 21 ? 

Cockle C.J. It seems to be undisputed that the conviction was for 

an offence under s. 21 of The Brands Act. That being so, the question 

is as to the extent to which s. 3 operates. I think we can hardly apply 

that to the present case, because this conclusion would ensue — that an 

inspector, impeded in the execution of a duty imposed upon him by s. 

21, would have the sanction of a penalty under s. 3 not extended to a 

magistrate, constable, or agent, who would have to look to the common 

law for redress. I can see no reason why an inspector should be 

regarded with more favour than would be accorded a magistrate or 

constable. 

Lutwyche and Lilley JJ. concurred. 

Rule absolute. 
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R. r. JIMMY.* 

Criminal Law— Piracy — Jurisdiction — Territorial waters — 7 Wm. IV. 
and 1 Vic, c. 88, *. 2—12 and 13 Vic, c 96, s. 3. 

A prisoner was charged with piracy on a vessel lying within a line drawn from 
one headland to another on the coast of Queensland, and between the mainland 
and an island which had been annexed by that colony by proclamation. 

Held, that the locus in quo of the alleged offence was within the territorial juris- 
diction of the colony, and therefore subject to the municipal law of the colony, and 
that no act of piracy could be there committed. 

Crown case reserved by Sheppard J. 

Jimmy, an aboriginal, was tried at Townsville, on May 26th, before 
Sheppard J. The first count of the information charged the prisoner 
with having, on 9th June, 1874, with force and arms, and upon the 
high seas, and on board the schooner " Albert Edward," then lying in 
Challenger Bay, distant about three leagues from the coast of the colony, 
piratically, unlawfully, maliciously assaulted and wounded, with intent 
to murder, Robert Mackay and Donald Henderson, for the purpose of 
enabling him to steal the said vessel and her cargo. 

The information was laid under s. 2 of 7 Wm. IV. and 1 Vic, c. 88 
(Pain & Woolcock's Statutes, 8188). The Crown Prosecutor, at the 
instance of the judge, elected to proceed in respect of the wounding of 
Henderson. It appeared that the schooner, of which Mackay was master, 
was sailing under the British flag, and at the time of the commission of 
the offence alleged was lying in Challenger Bay, off Palm Island, inside 
an imaginary line drawn from one headland of the bay to another, and 
distant from the island from a quarter to half-a-mile. There were 
from three to four fathoms of water at the spot where the ship was 
lying, and it was beyond low water mark. There was also another 
island between Palm Island and the mainland, with a passage between, 
through which any vessel could go. The vessel was lying on the 
mainland side of the island, and the mainland could be seen from her 
deck. A proclamation in the Government Gazette, annexing the islands 



* R. v. Gomez (reported in Brisbane Courier), 1st June, 1880. But see Criminal 
Code, ss. 81-82, 
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within sixty miles of the coast, was put in evidence ; and the judge R. v. Jimmy. 

directed the jury that, although the proclamation had the effect of Cockle~C.J. 

making the island in question a portion of the Colony of Queensland, 

it did not so constitute it a part of the colony in the sense that, within 

a line drawn from one headland to another of Challenger Bay, 

the crime of piracy could not be committed, and he directed 

the jury that the vessel was in such a position that, in point of law, 

the crime of piracy could be committed : but entertaining some doubts 

as to whether, in point of law, the proclamation had not the effect of 

rendering Palm Island a portion of the " district or country " from 

which it was divided by the sea, and whether the ship was not within 

the " body " of the country or district, the judge reserved for the 

consideration of the judges in Banco the question whether, on the 

evidence, the ship was in such a situation that, in point of law, the 

crime of piracy could be committed. The prisoner was found guilty, 

and sentenced to death. 

Griffith, A.G., for the Crown, referred to 1 Russell on Crimes (1865 
Ed , p. 158), R. v. Cunningliam (Bell C.C. 72), R. v. Bruce (R. & R. 248), 
R. v. Anderson (L.R. 1 C.C.R. 161), R. v. Mannion (2 Cox C.C. 158), 
R. v. Curling, R. & R. 128, and the statutes 8 Geo. I., c. 24, s. 1, 18 Geo. 
II., c. 30, 89 Geo. III., c. 37, 46 Geo. III., c. 54, 12 and 18 Vic, c. 
96, s. 8 ; 7 Wm. IV. and 1 Vic, c 88 ; Bacon's Abridgment (Piracy), 
and Comyn's Digest (Admiralty) E. 8, 14). 

Blake, Q.C., for the prisoner. 

Cockle C.J. I think this conviction cannot be upheld without 
going in the face of a statement made in Comyn, on the authority of 
Bulstrode. It is there stated that " it is not piracy if the attempt was 
made within a creek, port . . . , for that would be a felony triable 
at common law." Now, the scene of the alleged piracy forms part of 
this colony — or, at any rate was within the "body" of the colony — for 
the island in question has been annexed by proclamation, and the locus 
in quo being within a line drawn from headland to headland was with- 
in the jaws of the land. In annexing the island, this country must be 
taken to have thrown over that island the protection of the common 
law. It is not necessary to say whether the jurisdiction of the Admir- 
ality will or will not be excluded, because it by no means follows from 
the fact that there is a concurrent jurisdiction possessed by the 
common law and the Admirality, that the oflfence set out here is 
necessarily a piracy. There might be a concurrency of jurisdiction by 
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R. v. Jimmt. which the Admirality could deal with alleged offences occurring under 
Cockle C.J. *^ e cognisance of the common law, but it is not necessarily to be 

implied that when jurisdiction is concurrent, that means that the 
Admirality is to deal with the offence in one way, and the common law 
in another, and by such a course of proceedings arrive at different 
results. Therefore, as in the present case the locus in quo is within 
the municipal law of the country, I am of opinion that the prisoner is 
innocent, at all events from piracy, and consequently the conviction 
must be quashed. 

Lutwyohe, Lilley and Sheppakd J J. concurred. 

Conviction quasfied. 
Solicitor for prisoner : — Norris. 
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PUTWAIN v. ENGLISH, SCOTTISH, AND AUSTRALIAN BANK. 

" THE GOTHENBURG." 



[In 



18th November, 

24th November. 

1st December. 

Cockle, C.J. 



Salvage — Amount awarded — Derelict — Appeal from award of salvage. Vice-Admiralty.] 

1875. 
The ordinary rules of salvage cases apply to a claim for salvage in respect of a 

derelict, but the dereliction may be relied on as increasing, according to the 

circumstances of each particular case, the amount of salvage recoverable. 

A Court of Appeal will not review the award of an inferior court an a salvage 

claim on the ground of excess in value, unless such finding is extravagant or 

immoderate, even though the Court of Appeal would, had they dealt with the 

matter in primd inttantia, have awarded a lesser sum than that given by the 

decision appealed from. 

Cause of salvage by James Putwain and Richard Morris Phillips, 
claiming for salvage services in recovering a box of gold from the wreck 
of the steamer " Gothenburg." 

The claimants alleged the ship was a derelict, and claimed salvage 
accordingly. The owners disputed the dereliction, and alleged excessive 
demands by the salvors. All the other necessary facts appear by the 
argument of counsel. 

Griffith A.G. and Blake Q.C. for the salvors. Putwain and Phillips 
rendered salvage services in recovering the box of gold, the property of 
the defendants. The "Gothenburg" was a derelict, and being a 
derelict the salvors are entitled to some sum not less than one-third, or 
more than one-half, the agreed value of the gold after deducting 
expenses. Unusual risk and danger have been incurred by Putwain. 
They cited the following cases : The Cosmopolitan (6 Notes of Cases 
(Sup.) 17), The Elliotta (2 Dodson 75), The Jubilee (3 Hagg. 43), The 
Albion (3 Hagg. 254), The Columbia (3 Hagg. 428), The Thetis (2 
Knapp 890), The Rasclie (L.R. 4 A. & E. 127), The Inca (12 Moo. P.C.C. 
189), The Sappho (L.R. 8 P.O. 690), The Waterloo (2 Dodson 488), 
The Graces (2 Wm. Rob. 294), Abbot on Shipping, p. 565, and Maud 
and Pollock, p. 49. 

Pring Q.C. and Harding for the owners. Phillips was not proved to 
be a salvor ; he is not entitled to remuneration ; he was merely a joint 
adventurer. (The Pickwick, 16 Jur. 669 ; The Vine, 2 Hagg. 1 ; The 
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Putwain v. Charlotte, 8 Wm. Rob. 68 ; The Alfen, Swa. 189 ; The Watt, 2 Wm. Rob. 
Scottish and 70.) As the owners knew the precise locality of the wreck, and could 

Australian Bank. g en( j to her at any time, she was not derelict, and there is a difference 
"The j . 

Gothenburg." between a ship abandoned at sea and being abandoned on the coast, 

Sir Robert Philli- wnere a s P es recuperandi is probable. ( The Florence, 16 Jur. 575 ; The 
more. Scindia, L.R. 1 P.O. 241.) Even in a case of derelict there is no 

definite rule as to the amount. Frequently a very small sum is 
awarded. (The True Blue, L.R. 1 P.C. 250 ; The Andrina, L.R. 3 A. & E. 
286 ; The Golondrina, L.R. 1 A. & E. 884 ; The Fusilier, 8 Moo. P.C.C. 
51, 81 L.J. Ad. 25 ; Otto Hermann, 88 L.J. Ad. 189, Kay's Shipping, 
Vol. II., p. 1061. 

Cockle C.J. made a decree in favour of the plaintiffs, equal to one- 
third of the net value of the gold recovered. The defendants now 
appealed to the Privy Council,* by whom judgment was given on 11th 
January, 1877, the judgment of the Committee (Sir James Colville, Sir 
Robert Phillimore, Sir Barnes Peacock, Sir Robert Collier) being 
delivered by 

rrt „ , Sir Robert Phillimore. This case has been very ably argued on 

[Privy Council.] j j & 

1877. both sides, but their Lordships do not think it necesary at this late hour 

, ~~~ to enter into any details as a foundation for the judgment they are about 

11th January. J . P , 

to deliver. There are some expressions in the judgment of the court 

below which, at first sight, might lead to the conclusion that the learned 
judge was of opinion that in the case of derelict there was some fixed 
sum to be awarded, and that in this respect it differed from other cases 
of salvage. To guard against any mistake, their Lordships would observe 
that that is a doctrine which has long been repudiated by the Admiralty 
Court and by this Committee. And it is well known to all who practice 
before either of those tribunals that the case of derelict is only so far 
considered as enhancing according to the circumstances the merit of 
the salvage, but it is to be dealt with in all respects as any other case 
of salvage would be dealt with. 

There is another maxim which has been laid down by their Lordships 
at this Board, and which they have seen great reason to adhere to on 
all occasions ; and that is, that where an award of salvage has been 
made by the court below, unless it be extravagantly and immoderately 
large, their Lordships will not advise Her Majesty to interfere with the 
sentence, merely on the ground that if it had come before them in the 

* Wheeler's Privy Council Law, p. 22. 
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first instance they might have awarded a less sum. It may be that in Putwain v. 
this case dome of their Lordships are of opinion that if they were Scottish and 
dealing with the case in prima imtantia they would not have given the Australian Bank. 

J.HR 

full sum of £8211 out of the £9800 which was saved in the case ; but Gothenburg." 
their Lordships, after a mature consideration, have arrived at the g ir R beri~philli- 
clear conviction that this case cannot come under the category of those more, 

which are so immoderately and extravagantly wrong as to induce them, 
as the Appellate Court, to interfere with the award of the court below ; 
and they therefore think that it will be proper to advise Her Majesty 
to dismiss this appeal, and to dismiss it with costs. 

Solicitor for salvors : Mein. 

Solicitors for owners : Little d Browne. 
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17th December. 

Cockle, C.J. 
Lutwyche, J. 
Lilley, J. 



WOOD v. WOOD. 

Divorce — Domicile — Jurisdiction — Intervention by Attorney -General — 
Matrimonial Causes Jurisdiction Act of 1864 (28 Vic, No. 29), as. 
21, 22, 23, 24, 26, 37, 38, 56. 

The right of persons domiciled elsewhere than in Queensland to obtain relief by 
action for divorce in the Supreme Court of Queensland considered and discussed. 

Section 22 of The Matrimonial Causes Jurisdiction Act of 1864 places no limitation 
upon the questions that the Attorney- General may raise on his intervention. 

Demurrer to plea by the Attorney- General on his intervention in an 
action by Western Wood against Louisa Elizabeth Wood for dissolution 
of marriage, George Cress well Crump being joined as respondent. 

The petition showed that the petitioner and respondent were married 
at Brisbane in 1862, and lived together in Brisbane till 1868, and that 
the issue of the marriage was three children, born in Brisbane ; that 
the petitioner, being unable to obtain employment in Queensland, in 
1870 departed from Queensland to England, and had there since 
resided ; that the respondent committed adultery with the co-respondent 
in 1872 and in subsequent years, wherefore the petitioner prayed the 
dissolution of the marriage. 

The respondent and co-respondent, by their answers, denied the 
adultery, and issue was taken on their answers. The Attorney- 
General then intervened under s. 22 of the Acjt, 28 Vic, No. 29, and 
on such intervention alleged as follows : — That the domicile of origin of 
the petitioner was in England ; that in 1869 or thereabouts the 
petitioner departed from the colony of Queensland with the intention 
of not returning thereto, and thence proceeded to England, and has 
not since returned to this colony, and that his domicile had not since 
1869 been in the colony, and thereupon the Attorney- General pleaded 
that the Court should take no further cognisance of the suit. To this 
plea of the Attorney- General the petitioner now demurred. 

Harding and Garrick, for the petitioner, in support of the demurrer. 
The Attorney- General is not authorised by statute to intervene. The 
respondent and co-respondent have appeared, and could not be heard 
to object to the jurisdiction, and therefore the Attorney- General cannot 
raise the objection. He can intervene only in case of connivance (28 
Vic, No. 29, s. 22). The Court must be satisfied of that (ss. 24, 26). 
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The residence of one married party is sufficient. The husband may Wood v. Wood. 
present the petition (s. 21). Consent gives jurisdiction. The alleged Lilley, J. 
adultery took place after the departure of the petitioner for England. 
The respondent has acquired a domicile here. All parties have 
submitted to the Court. 

Griffith A.G. [Blake Q.C. with him) intervened. The domicile of 
the husband is that of the wife. The petitioner's domicile is admitted 
by the demurrer to be England. By s. 38 the petitioner's attendance 
may be required. The right of intervention of the Attorney-General 
is unlimited. 

Harding, in reply. There may be two jurisdictions. 

The authorities cited are reviewed in the judgment. 

C.A.V. 

December 17, 1875. 

Lilley J. delivered the judgment of the Court, as follows: — The 
Attorney -General has pleaded, or suggested, that the petitioner Wood 
is a domiciled Englishman, and that the Court ought not to take 
further cognisance of the suit. This is, in effect, an allegation that the 
Court has no jurisdiction to entertain the cause. To this plea, or 
suggestion, the petitioner has demurred. Putting aside, in this 
case, the question whether it is expedient to allow a demurrer to be 
filed to a plea or suggestion of this kind, in a matrimonial cause, under 
our Act (see Evans v. Evans, 6 W.R. 856, 80 L.T. 869), we proceed 
to consider the substantial question raised by the plea or suggestion ; 
and the demurrer, the plea, or suggestion, must be taken to be true in 
fact, for the purposes of our present decision. 

As the domicile of the husband attracts and absorbs that of the wife, 
it follows that the petitioner and his wife are both domiciled English 
persons ( Warrender v. Warrender, 2 CI. & F. 488, 9 Bligh 108 ; Dolphin 
v. Robins, 3 Macq. Sc. App. 575 ; Shaw v. Gould, L.R. 8 H.L. 55, 68.) 
The wife may, perhaps, after a judicial sentence of separation, acquire a 
separate domicile. ( Williams v. Bonner, 16 Jur. 366, 2 Rob. 508 ; 
Bishop on Divorce, Vol. II., pp. 125-7 ; and per Lord Cran worth, in 
Dolphin v. Dolphin, supra). Or, she may possibly, under other circum- 
stances, such as desertion and abandonment of his domicile by the 
husband, or in the absence of knowledge of any new domicile acquired 
by the husband, be permitted to sue for a divorce, in another jurisdiction, 
where she and her husband have been permanently resident. We must 
not, however, be understood to decide that a separate domicile could be 
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Wood v. Wood, acquired by the wife, even under the circumstances last mentioned. 
Ijilleyi J. But these circumstances do not exist in the present case ; there is 
nothing to enable the husband to treat her as having a domicile 
different from his own. It follows, therefore, that neither the petitioner, 
nor his wife, is a domiciled Queenslander. The English Courts have 
refused to acknowledge the validity of foreign decrees of divorce, where 
the parties were not bond fide domiciled within the jurisdiction of the 
Court which pronounced the sentence; and they have distinctively 
repudiated the mere domicilium fori — namely, a residence of forty days 
in Scotland, with a delictum in that country — which the Scottish Courts 
consider sufficient to found their own jurisdiction to dissolve a marriage. 
The authority of the Scotch case of Shields v. Shields (Macq. on Divorce, 
271), which is exactly similar in its circumstances to the case now before 
us, was pressed upon us. The case was as follows: — " A Scotchman 
and a Scotchwoman intermarry in Scotland. The husband goes to 
America, leaving his wife in Scotland. Several years afterwards he 
(continuing still in America) institutes in Edinburgh a suit for divorce 
against his wife, by reason of adultery committed by her in Scotland. 
Defence — that the husband's domicile was American, and that hers 
s was the same as his ; and, therefore, that the only jurisdiction was in 

America. The husband's domicile was admitted to be American. 
The Court of Session sustained its own jurisdiction, Lord Justice Clerk 
observing, 'this party having left his wife here, finds that she has 
committed adultery. He has a right to proceed against her in the 
Courts of this country.' In that case, Scotland was the forum delicti. 
The House of Lords, however, virtually overruled its authority in Pitt 
v. Pitt (4 Macq. Sc. App. 627) cited by Lord Westbury in Shaw v. 
Gould (L.R. 8 H.L., at p. 87), in the following words: — <# So in Pitt v. 
Pitt, which was decided by this House in 1864, the counsel for Colonel 
Pitt admitted that the sentence of divorce which he had obtained in Scot- 
land could not be upheld, unless it could be shown that before and during 
the suit, Colonel Pitt was permanently domiciled in Scotland, and this 
House being of opinton that he had no such domicile, held that the 
Scotch Court had no jurisdiction to pronounce the decree of divorce." 
Thus we see that whilst the English Courts refuse to acknowledge the 
jurisdiction of the Scottish Courts, founded on the circumstance of 
Scotland being the mere domicilium fori, they also reject their 
decisions, based on the fact of Scotland being the forum delicti, or of 
both combined, where it is not also the bond fide domicile of the party. 
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On this subject, Lord Westbury, in Shaw v. Gould (at p. 88), says: "It Wood v. Wood. 
must be admitted that there has been a series of decisions in the Scotch LiUey, J. 

Courts to the effect that a permanent domicile of parties is not necessary 
to found a jurisdiction in the Scotch tribunals to pronounce a decree 
of divorce a vinculo between parties who have been married in 
England, or any other foreign country ; and that if the defendant in 
any such suit has been resident for forty days in Scotland, it is sufficient 
to subject him to the jurisdiction of a Scotch tribunal in a suit for 
divorce. It would, however, seem to be the law of Scotland, that if 
the divorce be sought on the ground of adultery, the adultery must have 
been committed in Scotland. The whole reasoning of the judges in the 
Scotch cases is founded upon the right of the Scotch Courts to 
redress any wrong committed by either of the spouses if the act be 
done within the territory of Scotland, and that, if divorce be sought on 
the ground of a personal wrong committed within the jurisdiction of a 
Scotch Court, it is the right of the party who suffers the wrong to 
have that remedy which the law of the country affords. Such reason- 
ing, however, although it may be good for maintaining the validity of 
the Scotch divorce in Scotland, cannot be required to be accepted by 
the tribunals of another country. The result is, that a sentence of 
divorce under such circumstances may be binding in Scotland, although 
of no validity in the territory of England." 

We must follow the decision of the Court of England, upon whose 
jurisprudence that of this colony is founded. It has thus been decided 
by the English Courts that English persons going into a foreign juris- 
diction, such as Scotland, and acquiring a mere domicilium fori, solely 
for the purpose of clearing themselves from their marriage status, will 
not be allowed to do so ; and that a second marriage will be bigamous. 
(Lolley's Case, 2 CI. & F. 567, R. & R. 237.J 

Would the English Courts assume to themselves a jurisdiction which 
they deny to the tribunals of other countries, and dissolve the marriage 
of persons, subjects of other States, not domiciled in England ? We 
think their decisions point the other way. In Metaxa v. Metaxa, 
where the proceedings were in pomam (cited in "Pritchard's Handbook 
of Marriage and Divorce," p. 80), the Consistory Court intimated that 
it would require an English domicile to be pleaded and proved. The 
English divorce cases under the new Acts, upon which our own is 
founded, seem, with one exception, inferentially to acknowledge the 
principle that one of the parties must be domiciled, or permanently 
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Wood v. Wood, resident within their jurisdiction. ( Brodie v. Brodie, 80 L.J. (P. & 
LiU^ J. M 185 5 Batclife v. fiatcliffe, 29 L.J. (P. & M.) 171 ; and Tollemache v. 
Tollemache, 1 Sw. & Tr. 557.) In Deck v. Deck (2 Sw. & Tr. 90), there 
being prima facie evidence of English domicile, the Court held there 
was not sufficient contra evidence of foreign or extra territorial domicile 
to rebut it, and consequently gave no opinion as to the course that 
would have been taken with the suit had the home domicile been dis- 
placed. In Bond v. Bond (29 L.J. (P. & M.) 86), the husband was 
domiciled in America, and had committed bigamy ; but his wife was 
permanently resident in England, and the Court upheld its jurisdiction, 
on the ground that the respondent could not shake off his allegiance to 
the laws of his country. Such a case might fall within the class of 
exceptions before adverted to. In Forster v. Forster and Another (3 
Sw. & T. 144), the question of jurisdiction, although raised, was not 
decided, either by the Judge Ordinary or by the Court of Queen's Bench. 
In Argent v. Argent (4 Sw. & Tr. 56), also, the Court held there 
was no proof of the domicile being other than the Cape of Good 
Hope, where the parties had been long resident, and where the 
divorce was pronounced. In Sitnonin v. Mallac (2 Sw. & Tr. 80), so 
much pressed on us, there was no decision on the question of jurisdic- 
tion resulting from domicile. The judgment in that case was, that a 
marriage in England, regularly solemnised between French domiciled 
persons, was a valid subsisting marriage, although the French Courts 
had decreed nullity of marriage between the parties because they had 
gone to England to be married, to evade the marriage lalw of France. 
The requirements of the French law had not been complied with. The 
Court merely held that it had jurisdiction to determine the validity of 
tlie contract of marriage, entered into within its own territory; and 
accordingly decided that she was still an English wife, and refused a 
decree of nullity of marriage. The case of Caldwell v. Kennedy (3 Sw. 
& Tr. 259), is the exception to the general inclination of the Courts towards 
the doctrine of the domicile, or permanent residence. In that case 
there was no English domicile, and the judges, after "some discussion, 
thought they might make the decree," and made it accordingly. There 
was no argument, and no reasons are given by the judges, and, indeed, 
the whole case is singular and not satisfactory. There appears to have 
been some arrangement between the petitioner and the co-respondent 
as to the amount of damages — a rather strong indication of collusion— 
but the judges do not seem to have taken alarm. The English cases do 
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not afford much light on the question we have to decide; indeed, Wood v. Wood 

there seems to ha\e been no desire to meet the difficulty when it Lilley^ J. 

presented itself. The whole law of marriage seems to have been 

involved by English and foreign jurists alike — in its international 

aspect — in the greatest perplexity and confusion. Savingy, however, 

one of the greatest authorities, lays down the principle "that the only 

true jurisdiction for divorce is the domicile; " and in America the same 

doctrine is now firmly established (Savigny on International Law, p. 848, 

Story's Conflict of Laws, p. 852, s. 280, and Bishop, Vol. II., s. 141). 

Our own Court has, also, had occasion to consider the question in Noi-rie 

v. Norrie, in Easter term, 1875. The petitioner, there, had married the 

respondent in New South Wales ; and immediately after the marriage, 

she left him, and lived in adulterous intercourse with another man. 

The petitioner then came to Queensland, and was resident two years 

here before he presented his petition. This Court required proof — and 

postponed the case till it was forthcoming — of two facts ; first, that the 

petitioner was bond fide permanently domiciled in Queensland ; and, 

secondly, that the wife's adultery had continued after he came to this 

colony. We held that we would not sit to dissolve the marriage of 

foreigners — by that we mean persons not domiciled here— who merely 

sought this jurisdiction to relieve themselves from their marriage status, 

and obligation, in which this country had no interest or concern. We 

adhered to the rule of the domicile. 

Now, for the purposes of our decision in this case, England 
must be regarded as a foreign country. We need scarcely say, 
that we should decide without reference to the effect which any 
foreign jurisdiction might, or might not, give to our decree. They 
might extend comity to it, and give it full effect; or they might 
have sufficient reason to deny to it any validity within their own 
territory. We should determine the status of our own domiciled 
citizens for ourselves. To an English decree over a domiciled English- 
man, for causes of divorce allowed in this colony, full effect wouid be 
given here, and the like comity would be extended to other foreign 
jurisdictions. The petitioner, would, therefore, on the facts in his 
petition, have an ample]remedy, through the decree of the Courts, of his 
own domicile^ recognised in this country. We have to determine, 
technically, whether the plea or suggestion, as it stands, is an absolute 
bar to the suit in this Court. There may arise a case where a foreigner 
may require this Court to determine his marital status within the 
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Wood v. Wood, colony ; and where, notwithstanding his want of domicile, this Court 
Lilley, J. mav no * withhold relief ; where important rights to his property— 
immobilia — such as real property — may be in issue ultimately. For 
instance, if a foreigner came to this country, and became naturalised, 
married here, acquired raal property, left his domicile here, and his 
wife resident behind him ; and his wife afterwards had a family of 
adulterine bastards, who, if the marriage were not dissolved, might 
inherit his property. In such case, more especially if his marriage 
was indissoluble in his own country, this Court might give relief (see 
the observations of Lord Westbury in Shaw v. Gould, 81, at p. 87, and of 
the Judge Ordinary in Argent v. Argent, supra). In like manner if a man, 
having expressly abandoned his domicile here, without having acquired 
any other, or reverted to his domicile of origin, returned here to prosecute 
a suit for divorce, then the Court might hold that it had jurisdiction. 
Every country determines for itself the class of persons who shall 
inherit or possess its soil ; whilst movable goods are subjected to a 
universal law wherever law has the semblance of science — that personal 
property has no locality, and that movables follow the person. " The 
meaning of that is," says Lord Loughborough, "not that 
personal property has no visible locality ; but that it is subject to that 
law which governs the person of the owner ; both with respect to the 
disposition of it, and with respect to the transmission of it, either by 
succession, or by the act of the party.' ' (Sill v. Worswick, 1 H. BL, 
at p. 690). With respect, therefore, to personal property, it would 
not be material to consider the status of a person in this colony, in a 
case for divorce, and no relief would be given on the ground of 
property of that kind being within the jurisdiction ; because the judge 
of the domicile, in determining the status, would give the right to the 
personalty wherever situated ; but with respect to immovables, or real 
property, a different course might, as we have seen, been necessary or 
justifiable. 

If this Court should ever grant divorce, for causes not allowed in 
England, and a domiciled Englishman should seek to have his 
marriage status, in the colony, determined in our Court, with a view 
to settle the succession to realty, he will, possibly, obtain the relief he 
seeks. Under such circumstances, and with the possibility in view 
that the law of succession to realty may be assimilated in this colony 
to that of the colonies where the law of primogeniture has been 
abolished, and all the children share alike ; and seeing, moreover, that 
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the issue of foreign parents, born in this colony, might have their status, Wood v. Wood. 
and the rights flowing from it, most injuriously affected if we held a Lilley, J. 
plea of foreign domicile to be, under all circumstances an absolute 
inflexible bar to a suit for divorce, we should hesitate to pronounce any 
such judgment. We are, therefore, of opinion that the plea, or 
suggestion, is not such a bar to the suit. We think, however, if no 
other facts appear at the hearing than are now on the record, and if 
this case is not shown to come within the class of exceptions to the 
general rule of the domicile, and if the petitioner has actually changed 
his Queensland domicile, we ought to follow our decision in Norrie v. 
Norrie, and adhere to the general rule of the domicile, or permanent 
residence, which would be practically the same as a judgment against 
the petitioner, on the demurrer. It seems to us that the demurrer 
ought to be allowed to stand, either in its present or an amended form, 
as an answer or replication to the plea, and with it be considered at 
the hearing (Wilson v. Wilson, L.R. 2 P. & D. 865). Upon the 
minor objection, that it is not competent for the Attorney-General, as 
intervener, to raise this objection to the jurisdiction, we think our 
statute, The Matrimonial Games Jurisdiction Act (s. 22) is conclusive ; no 
limitation is there placed on the questions he may raise on his inter- 
vention. In Zycklinski v. Zycklinski (81 L.J. (P. & M.) 87), cited for the 
respondent here, it was held that the respondent there, having appeared 
absolutely, and without protest, was too late afterwards to object to the 
jurisdiction for want of domicile. In Wilson v. Wilson & Howell 
(L.R. 2 P. & D. 863), also, the petitioner and respondent not 
objecting to the jurisdiction, the co-respondent, who did so object, was 
dismissed from the suit ; and the Court proceeded with the cause, th e 
judge observing that "the petitioner and respondent might be willing 
to submit to the jurisdiction of the Court " With the opinion which 
this Court has now declared, on the general necessity of a domicile or 
permanent residence here to found the jurisdiction, we shall not adopt 
the English rule of practice in the cases last mentioned, and depart 
from the old maxim that consent does not create jurisdiction, otherwise 
this Court might become the common resort, from other countries, of 
persons willing to be divorced from each other, and ready to submit to 
any jurisdiction that would gratify their desire to that end. Our judg- 
ment in this case will, therefore be that the plea, or suggestion, with 
the demurrer, if need be, amended or changed into an answer or replica- 
tion, stand for trial on the facts at the hearing. There will be no costs. 



144 



SUPREME COURT REPORTS. 



[Vol.. IV. 



[In Banco]. 

1876 

11th February, 
14th Februaru. 



Cockle, C.J. 
Lutwyche, J. 
Lilley, J 
Sheppard, J. 



R. v. KING. 

Insolvency Act of 1874 (38 Vic., No. 5), ss. 43, 70, 115, 207, r. 38 — 
Debtor's petition — Verification of by affidavit— Examination of debtor 
— Answers to questions — Admissibility of answers on subsequent trial 
of debtor on criminal charge, 

A debtor's petition for adjudication under s. 43 of the Act 38 Vic, No. 5, need 
not be verified by affidavit. 

The provision in s. 115 of The Insolvency Act of 1874 " that no question put to 
any insolvent on any examination under this Act shall be deemed unlawful by 
reason only that the answer thereof may expose him to punishment in respect of 
some one or more acts or things made punishable as misdemeanors," does not 
operate to render inadmissible on a subsequent trial of the insolvent for a crime, 
statements made by him on an examination under s. 114 of the Act. 

Semble, however, that an insolvent may refuse on such an examination to answer 
any question which may expose him to punishment on a criminal charge. 

Crown case reserved by Lutwyche J. on the trial of John Campbell 
King for fraudulent insolvency. 

The prisoner was tried before Lutwyche J. on a charge of fraudulent 
insolvency in trying to leave the colony, taking with him certain 
property which should have been divided among his creditors. The 
adjudication of the insolvent was proved by the production of the 
Gazette containing the adjudication, but counsel for the prisoner 
objected to proof in that form, and also to the adjudication itself as 
having been made upon the petition of the insolvent, which petition 
was not verified or supported by affidavit as required by r. 88 of the 
Insolvency Eules. Evidence was tendered of admissions made by the 
prisoner on his examination under s. 114 of the Act, and objection was 
taken by counsel for the prisoner to this evidence, he relying upon s. 
115 of the Act. Lutwyche J. admitted the evidence, but stated a case, 
reserving for consideration of the Court in Banco the questions of the 
admissibility of such evidence and of the proof of and validity of the 
adjudication of the prisoner as an insolvent. 

Blake Q. C. and Real, for the prisoner, withdrew the objection that 
the orders published in the Government Gazette were not conclusive 
evidence of adjudication on the authority of R. v. Levi (L. & C. 597), 
and admitted that the question related to property. 
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Griffith, A.G., and Beor, for the Crown, cited Ex parte Cossens (Buck. R. v. Kino. 
581), Ex parte Kirby (Mon. & McAr. 212), R. v. Sloggett (Dears. 656), CockleTcj. 
R. v. Coote (L.B. 4 P.O. 699), R. v. Cross (Deard. & B. 68). 

Blake, Q.C., in reply. Section 115 limits s. 114. 

C.A.V. 

February 14, 1876. 

Cockle, C.J. In this case, the prisoner was indicted for a felony 
under s. 207 of the Act, and an adjudication was offered in evidence 
and objected to on the grounds that the petition was not supported 
by affidavit. The petition was a debtors petition, which, under s. 43 
of the Act, may serve as the basis of an adjudication upon due proof, 
which does not, as I understand the Act, mean necessarily proof by 
affidavit. The Court may be satisfied by other matter — by attesta- 
tion, for instance. It has been said that under r. 38, it is necessary 
that there should be an affidavit ; but that rule does not, it seems to 
me, apply where there has been a provision made in the Act itself 
for proceedings on petition, or even if it did apply, it would 
possibly be competent for the judge exercising the discretion 
given him by the rule to be satisfied without such proof; 
and moreover s. 70 of The Insolvency Act, by providing that the 
Gazette shall be conclusive evidence of the adjudication, seems to show 
the inclination of the Legislature to destroy any such objection as 
that made to the admissibility of the adjudication. I think, there- 
fore, there is nothing whatever in this point, and I now proceed to 
the objection raised under s. 115 of the Act. Now, as far as I am 
concerned, I have the greatest difficulty in assigning any meaning 
to this section, or to conjecture what could have been its purpose. 
Interpreted it cannot be by the marginal note; but even between 
section and note there seems to be a conflict. For the margination 
treats the Legislature as referring to answers and to the nature of 
answers, whether criminating or not, while at the first glance the 
section seems to refer to questions, and provides that certain ques- 
tions shall not be unlawful, and by implication that certain other 
questions are to be. " No question put to any insolvent upon any 
examination under this Act shall be deemed to be unlawful," are 
words which at first sight would seem to imply that the Legislature 
had misconceived the Common Law, and supposed that any such 
question, unless it be put to an insolvent actually upon his trial, 
and put judicially by the judge from the Bench, would be unlawful. 
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R. t;. Kino. As I understand it, the Common Law is not that such a question 
CockkTcj. cannot be put, but simply that the person may refuse to answer. 

Assuming for a moment — which I do not assume, and, in fact, I 
think the assumption ought not to be hastily indulged in— that this 
claiiRe is based upon misconception of the Common Law, T think 
it would be extremely dangerous for us to travel into the regions of 
conjecture, as we should were we to pronounce on the effect of that 
misconception. It has been contended here that the omission of the 
words " or felonies " at the end of the section shows an intention on 
the part of the Legislature that questions which in respect to mis- 
demeanors would not be unlawful would be in respect to felonies. 
It is a possible interpretation to put on the Act, bvt it is not per- 
fectly clear to me why a contrast is to be drawn between misde- 
meanors and felonies at Common Law and those under other Acts. 
It is more probable that the words should have been omitted, but it 
is equally probable that it was intended to draw a distinction. It 
would be very unsafe indeed to base a judgment upon conjecture. I 
prefer, therefore, one or two other interpretations, namely — in usmpr 
this phrase, the Legislature merely meant that the question need 
not be answered, not to deprive the judges or parties of the oppor- 
tunities of discovery offered by putting the question, but simply that 
an unlawful question need not be answered. That, certainly, would 
seem to be the view taken by the Legislature in the 22nd section of 
7 Vic, No. 19, which Mr. Justice Sheppard has kindly furnished 
us with, and which, after reciting that " if any insolvent shall refuse 
to answer any lawful question," goes on to enact that "After the 
passing of this Act no question shall be deemed unlawful by reason 
only that the answer might criminate him." Thus fortified with the 
expression of the New South Wales Legislature, of which this colony 
then formed a part, I see less difficulty in coming to the conclusion 
that no question shall be deemed unlawful by reason only that the 
answer may expose him to punishment, has reference to the old 
state of the law, and by "unlawful," the Legislature meant ques- 
tions to which an answer might be refused. If that be the inter- 
pretation, of course this conviction must be affirmed, because it is 
expressly stated on the face of the case that the prisoner did not 
object to answer the questions put to him. I may add that it has 
occurred to me that another interpretation may be put on these 
words, that they may have crept into the clause this way— that the 
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Legislature had intended to enact that certain questions should be R. ». Kino. 
unlawful, they might have intended that a question intending to Lutwyche, J. 
convict of these felonies should not be lawful. If that be so, cer- 
tainly there is no express enactment in the Act that any particular 
question shall be unlawful, and if the Legislature have carried out 
that part of their intention, it is only by implication so remote that 
it would not be safe to base any arguments upon it. 

The conviction will have to be affirmed. 

Lutwyche, J. I also think the conviction ought to be affirmed. 
It appears to me that there is no weight in one point which was 
argued at the bar on Friday last. I think the orders of adjudication 
in both cases, in respect of King and Redmond, and in respect of 
Redmond, were both good, although the petitions were not verified 
by affidavit. Rule 38 appears to me to apply to motions only, and 
the absence of the word " affidavit," when the words " due proof " 
are used in the 43rd section, leads me to the conclusion that it was 
not intended to require an affidavit in the case of a debtor's petition, 
while in the 52nd section we have an express provision that the cre- 
ditor's petition — then being under the notice of the Legislature — 
that the petition of the creditor shall be verified by the oath of 
the petitioner. 

Then with regard to the second and more important point raised 
by the language of the 115th section of the Act, I agree with the 
Chief Justice in thinking that the words " unlawful question " mean 
a question that need not be answered; and that being so, if the 
question is put, and the insolvent decline to answer it, and is never- 
theless compelled to answer, I take it that in a prosecution for 
felony founded upon evidence thus extorted from him, he might 
possibly successfully object, if the question did not relate to his 
dealings and property. I think it would be extremely dangerous to 
hold that the law which was formerly in force, and which is still in 
force, with regard to the answers given by the insolvent, tending to 
criminate himself, when his dealings or property are in question, 
should be so altered by implication as to make it unlawful to put a 
question which might expose the insolvent to a charge of felony. 
VCr. Justice Cresswell, in a case that came before him in the Common 
Pleas (Wansey v. Perkins, 7 Man. & Gr. 142), said — " It was a safe 
rule, in construing Acts of Parliament, to look at the words of the 
Act, and construe them in the ordinary meaning, unless such a con- 
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R. v. Kino. struction would lead to some manifest absurdity or injustice." Now, 
Lilley, J. when words are plain, and their construction is easy, by applying 
the ordinary sense of the words to them, that should be done ; yet 
if the result should be a manifest absurdity or injustice, courts are 
then in a manner compelled to give them a different construction. 
Surely, if by implication we are asked to do something which would 
lead to both,we ought to be very cautious how to adopt such a construc- 
tion. And it seems to me that it would be manifestly absurd and unjust 
if we were to hold that a person might be compelled to give an answer 
that would expose him to u prosecution for a misdemeanor under this 
Act, while he was protected from giving an answer which would 
subject him to a prosecution for a graver offence. It would be hold- 
ing out a sort of premium to criminals to sin as much as they could, 
and such a construction would certainly be unjust to the men who 
are found to have committed acts which in the eyes of the law are of 
lesser magnitude. After all, the distinction is, perhaps, more tech- 
nical than substantial, for the two felonies which are mentioned in 
this Act seem to me to be substantially no more contrary to morality 
and the aims of public justice than many other acts which are enu- 
merated as acts of misdemeanor only. On the whole, I think, 
without striving to point out the particular object which the Legisla- 
ture had in view, which it is not very easy to discern, I think we 
shall, as far as we can judge, carry out the intention of the Legisla- 
ture by confining the operation of the section to the words which 
appear in it. , 

Lillet, J. Upon the first point raised, that the adjudication was 
in effect bad, because the petition had not been supported or proved 
by affidavit, I have come to the same conclusion as the Chief Justice 
and Mr. Justice Lutwyche. The language of the section is, that the 
adjudication shall be upon due proof, and the judge, who is the 
Court sitting to make the adjudication, is to exercise a judicial func- 
tion, and it is for him to decide whether the evidence amounts to 
due proof, or to that sufficient degree of proof, which would enable 
him to make the adjudication. Now, I suppose that there can be 
no stronger proof than a man's own admission that he is unable to 
meet his engagements and liable to The Insolvency Act. 

But then it is said that the judgment of the judge is to be 
measured by r. 38, that the rule prescribes that the proof shall be 
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an affidavit. But when we look to the language of that rule, it is R. v. Kino. 
very doubtful, in the face of s. 33, which requires an adjudication Lilley, J. 

against a debtor to be made upon petition, whether the rule 
applies at all. But then, if we admit that the rule does 
apply, is it not in itself a sufficient answer to the objec- 
tion? Because there, ''AH applications to the Court in the exercise 
of its primary jurisdiction by virtue of the Act, shall (unless herein 
or in the Act otherwise provided, or the Court shall in any parti- 
cular case otherwise permit) be by way of motion supported by 
affidavit." 

Well, now, if the judge is satisfied and makes the adjudication 
upon a petition without affidavit, it is the strongest proof that he 
has permitted proof of another kind to be used — at all events, due 
or sufficient proof. Upon that point, therefore, 1 think the prisoner 
can have no advantage from the objection. 

Then I come to the graver objection founded on the 115th section 
which states that " No question put to any insolvent on any examina- 
tion under this Act shall be deemed unlawful, by reason only thut 
the answer thereto may expose him to punishment in respect of some 
one or more acts or things by this -a.ct made punishable as misde- 
meanors." I do not understand the members of the Court who 
have delivered judgment before me to decide that this is an implied 
enactment, that any question put to an insolvent in his examination 
before an examining Court, which would tend to prove that he had 
been guilty of felony, would be unlawful, or that the insolvent could 
refuse to answer it. 1 do not understand the members of the Court 
to have gone so far, and 1 think, that whether the question tended 
to show that the insolvent had been guilty of felony or misdemeanor, 
lie is bound under this statute to answer, and the evidence can be 
used against him either for felony or misdemeanor. In considering 
this 115th section, we must have regard to the state of the law 
before the enactment, or, rather, to the effects of the other portions 
of the statute. We must take it to be clear law since the Queen v. 
Scott (1 Dears. <fc B. 47, 25 L.J. (M.C.) 128), which has been sanc- 
tioned by our highest Court of Appeal — the Privy Council — that 
where a statute requires an insolvent to answer questions touching 
his trade dealings and property, he must answer, even though the 
answer expose him to a prosecution for felony. There were two 
rules existing at the time this enactment was passed. The first was 
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R. v. Kino. the maxim ''that no man should be held to accuse himself," and 
Lilley, J. "that he should not be bound to answer any question to criminate 

himself." When the statute required him to answer touching his 
trade and dealings, it removed that privilege. Then the effect of the 
case of the Queen v. Scott (supra) was, not to go further, to hold that 
the rule of the law of evidence was also repealed — namely, that when 
a man has given his answer it may be used in evidence against hini. 
On the contrary, the effect of the case is this : — If the answer is given 
by the force of the statute, by the legal obligation on the man, it 
shall be received in evidence against him, unless the statute has it- 
self some express enactment to the contrary. Therefore, when the 
statute compelled him to answer, it compelled him to answer at his 
peril. If the Legislature had intended that he should have any pro- 
tection, it would have enacted it. But Mr. Blake argued with great 
force that the 115th section, when it enacted that 'No question put 
to any insolvent on any examination under this Act shall be deemed 
unlawful by reason only that the answer thereto may expose him to 
punishment in respect of some one or more acts or things by this 
Act made punishable as misdemeanors," impliedly enacted that it 
should be unlawful to ask him any question which would expose him 
to a prosecution for felony. I am unable myself, I confess, to give 
such effect to the plain language of the 115th section. I cannot 
suppose it was based upon misconception of the Common Law. I 
rather prefer to limit it to the extent I shall indicate, to taking the 
interpretation of the learned Chief Justice, that a man may refuse to 
answer; — that may possibly explain it. In all probability, that was 
present to the minds of the Legislature. Whatever conception you 
attempt to fix of this section, it is by no means satisfactory. It has, 
no doubt, produced considerable doubt in the interpretation of the 
statute, but it may be that in creating a long series of new mis- 
demeanors (I think there are twenty-four), entirely the creatures of 
this statute, that the Legislature thought it would be better to 
make this enactment; that although a man might be exposed to a 
prosecution for misdemeanor under the statute, he shall not refuse 
to answer. That may have been present to the minds of the Legis- 
lature. It is difficult at any time to say what is the actual intention 
of the Legislature, and all we are bound to do is to gather the con- 
struction from the instruments submitted to our judgment. Well, 
then, we know that the law leans strongly against implied repeals. 
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If there is another rational interpretation to avoid that, it must be R. v. King. 
put upon it. If that be so, the principle holds more strongly against sheiroard J 
implied enactments, because in the absence of that express enact- 
ment the question itself is not unlawful by the common law; if we 
take the literal reason of the section, it would make any question 
with that view, or having that tendency, unlawful. It would be an 
extension of the common law by implied enactment, because at 
Common Law the question was not unlawful, nor the answer. But 
the protection he had was this, that if it tended to criminate him, he 
was not bound to answer it. But that protection seems to have been 
removed. Therefore I think the conviction must be affirmed. 

Sheppard, J. With regard to the first point, I am of opinion 
that on a debtor's petition to be adjudicated an insolvent, it is not 
necessary that the petition should be supported by affidavit. Under 
s. 43, it is on the ''presentation of the petition and on due proof of 
presentation," the debtor can be made an insolvent on a petition 
containing an allegation of his inability to meet his creditors, and 
that is one of the acts of insolvency set out under s. 44. Where the 
proceedings are adverse, where it is a creditor's suit, it is necessary 
that there should be an affidavit verifying the petition; and where 
in the latter section liquidation by arrangement, which is a non-con- 
tentious suit, and the debtor has to file a petition, he also has under 
the rules to make an affidavit, and on reference to form No. 89, he 
does not swear to the fact of his being unable to pay his debts, but 
simply makes an affidavit as to the most convenient place for his 
creditors, to meet. Therefore, the principle of the Act is, that in 
contentious suits, the application for adjudication must be supported 
by affidavit, and in non-contentious cases it need not. I do not ap- 
prehend that r. 38 applies, that speaks of motions, and although the 
learned counsel informed the Court of a similarity between petitions 
and summonses in the Court of Chancery, I apprehend it has no 
application, because under the rules petitions are excluded, and even 
if it did apply, there is authority for holding that the Act of the 
Legislature must prevail over the rules. Lord Chief Justice James 
says : — " The Act of Parliament is framed, and the rule must be in- 
terpreted by it, and that rules must give way to the plain terms 
of the Act." Here the plain terms of the Act are, that on an applica- 
tion for adjudication, the petition is to be filed, and on proof of that, 
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R. v. Kino. which would be furnished by the endorsement of the Registrar on 
Sheppard J. * ne Potion, adjudication is made. Therefore, I think that point 

must fail. 

With regard to the other question, no doubt it is a matter of very 
great difficulty, and I would refer to the previous Acts of Council and 
of the Legislature, which deal with the examination of insolvents, 
and what questions they were bound to answer, and what they were 
permitted to refuse to answer. Under the old Insolvency Act of the 
Colony of New South Wales, 5 Vic, No. 17, the insolvent was com- 
pelled to answer all questions that tended to the discovery of his 
property or estate, and there was no privilege allowed him. That 
does not appear to have been a satisfactory state of law, and it was 
altered by the 7 Vic, No. 19. By s. 22, it is enacted "That if any 
insolvent under examination before the Court or Commissioner shall 
refuse to answer any lawful question put to him, he may be com- 
mitted to prison until he shall submit to make such answer. Be it 
enacted that after the passing of this Act no question put to an in- 
solvent on any such occasion shall be deemed unlawful by reason 
only that the answer thereto may expose him to punisliment under 
this Act. Provided that no such examination or any answer thereto 
shall be admissible in evidence against such insolvent (other than on 
a prosecution against him for perjury) except for the purposes of this 
Act only." Then 19 Vic, No. 33, says, " Provided however that no ex- 
amination or answer of the person charged with any indictable offence 
under the provisions of the Insolvent Acts in force for the time being 
shall be admissible in evidence against him on the trial of any in- 
dictment other than a prosecution against him for perjury." So that 
before The Insolvency Act of 1864, the law was, that an insolvent 
should give full discovery, but that his answer could not be used 
against him on the trial of any other indictment other than perjury. 
The Act of 1864 was drawn from the English Act passed in the 12th 
and 13th Vic, and that also enacted that full discovery should be 
made, and it was held to take away from the insolvent the right to 
object to any question, although the answer might tend to convict 
him. That was the law down to Regina v. Scott (supra). But it seems 
to me that it must be remembered that that was a decision the cor- 
rection of which was very much canvassed. It is disapproved by 
Mr. Greaves in his "Russell on Crimes/' and was dissented from by 
one of the judges forming the Court, and it was strongly disapproved 
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by Sir Fitzroy Kelly in a late case, and also to a certain extent by R. v. Kino. 
Sir A. Cockburn. So that although the law had been settled in that sheppard J. 
way, there had been all these discussions on the matter. Then the 
Act of 1874 begins, and it is necessary to ascertain what the Legisla- 
ture intended by the words used in the Act, and it must be remem- 
bered that they were dealing with the necessity of having a full dis- 
covery of the insolvent's property and estate, and also that there 
was a maxim of the Common Law that a man should not be compelled 
to accuse himself. That being the state of the case, ss. 114, 115, and 
116 of the Act are passed. Section 114 is for the purpose of bringing 
the insolvent before the Court and for the discovery of documents. 
Then, before enacting to what extent the insolvent is to be examined, 
s. 115 is put in: — ''No question put to any insolvent on any examina- 
tion under this Act shall be deemed unlawful by reason only that 
the answer thereto may expose him to punishment in respect of some 
one or more acts or things by this Act made punishable as mis- 
demeanors." Section 116 gives the right to the Court to examine the 
insolvent. It seems to me impossible to hold that the Legislature, 
under s. 115, did not intend to draw a distinction between misde- 
meanors and felonies, and that when they say that no question put to 
the insolvent shall be deemed unlawful by reason only that the answer 
thereto may expose' him to punishment in respect of some one or more 
acts or things by this Act made punishable as misdemeanors, it seems 
to me that they must have intended to take into consideration the 
doubt there was in the law before, that in the case of felony he should 
not be compelled to accuse himself. But 1 do not think that it 
means that the question itself is to be unlawful, that is to say, that 
the judge is to interfere and say that a question which may relate to 
the discovery of the dealings of the insolvent, and may also lead to 
a prosecution for felony, that he is to say, "I cannot allow that ques- 
tion to be put." An unlawful question, hi the ordinary sense of the 
term, is one that the judge says cannot be put in law. So that in 
my opinion the result is, that when a question is put to an insolvent 
which in some way may expose to him to the punishment for felony, 
and which may be given in evidence against him on a charge of 
felony under the Act, that he lias the right to demur to the question 
and refuse to answer it. In this case the objection was not made, 
and inasmuch as the objection was not' made, the case of Regina v. 
Sloggett (1 Dears. 656) is an authority, and, therefore, the question 
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R. v. King. liaving been answered without objection, it appears to me that it was 
Sheppard, J. properly received, and, consequently, the conviction must be affirmed. 

Conviction affirmed. 

Solicitor for prisoner: A. J. Thynne. 

Solicitor for prosecution : The. Crown Solicitor (Robert Little). 
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TOOTH r. SPIRO AND OTHERS. 

Masters ami Servants Act of 1861 (25 Vic., No. 11), s. 9 — Recovery of 

wages — Jurisdiction of justices. 

Section 9 of 25 Vic, No. 11, makes it imperative that a complaint for wages 
shall be made to the nearest Court of Petty Sessions, 

Motion on behalf of the plaintiff Tooth to make absolute a rule 
nisi directed to the Justices of Toowoomba and the defendant Spiro, 
calling upon thein to show cause why a writ of prohibition should not 
issue to restrain further proceedings in respect of an order made by 
the said justices, on a complaint for wages under the Act 25 Vic. 
No. 11. 

Spiro made a complaint before justices sitting in Petty Sessions at 
Toowoomba, that wages were due to him by Tooth for services 
rendered at Clifton, and the defendant failing to appear, an order was 
made by the justices directing the payment by him of the amount 
claimed with costs. 

A rule nisi was granted in Chambers for a prohibition to restrain 
further proceedings upon the order of the justices, on the ground that 
the complaint was not laid at the proper court, and that the justices 
at Toowoomba had no jurisdiction to make the order. On the return 
of the rule nisi : 

Blake, Q.C., moved the rule absolute. 

Griffith, A.G., for the complainant, showed cause. 

Cockle, C.J. As to the point raised, there may be some obscurities 
in the wording of the statute, and the matter may not be altogether 
easy of determination, but still, I think, the meaning is sufficiently 
clear to enable one to come to the conclusion that, in the present case, 
there was a want of jurisdiction. In the 9th section the Legislature 
provided for a merely preliminary matter, probably something more 
in the nature of a ministerial than a judicial act, and is very careful 
to say that that preliminary act shall only be performed by the 
justices " where or near to the place where the person or either of 
the persons upon whom the claim is made shall be or reside." And, 
therefore, it is probable that the Legislature used equal circumspec- 
tion in limiting the class of justices by whom the final act, to which 
this was merely preliminary, should be performed. Now, there is 
great weight in much that the Attorney-General has urged as to the 
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interpretation of this clause ; but it may be, however, on the other 
hand, that the word district was introduced, that the matter should 
not be confined to the justices near to the place mentioned in s. 9, and 
so restrict the return of the summons to justices of the same jurisdic- 
tion as that of the justice who issued the summons, and secondly, to 
avoid that difficulty and to show that it was to be the nearest Court 
of Petty Sessions to which the summons was to be made returnable. 
It uses the word " district," thereby saying, that we do not confine you 
to the jurisdiction of the summary justices. It seems that the word 
justice or justices in Petty Sessions shall mean any Police Magistrate, 
or any two or more justices of the peace assembled and acting in 
Petty Sessions and in open Court in the district or place nearest to 
the district or place where the matter requiring the cognizance of such 
justices arises, or where the master and the servant are residing or 
sojourning when the complaint is made. I think it points to the 
nearest Bench. 

Lutwtchb, J. I am of the same opinion. Whatever difficulty there 
is in the interpretation of the Act, and I admit there is some, is intro- 
duced by the interpretation clause itself. But I think the better 
construction is that put upon it by the Chief Justice ; the court is the 
nearest Court of Pettty Sessions. 

Lillet, J. I think the summons must be returnable at the Court 
of Petty Sessions nearest to the district or place where the matter 
requiring the cognizance of such justice arose, or where the master and 
the servant are residing when the complaint is made. Now, in this 
case, the master and the servant were not residing at the same place—- 
in fact, they were 41 miles apart, therefore it is a different question 
here, and that portion of the enactment is out of place. The cause of 
action, or the matter requiring the cognizance of the justices, arose at 
Clifton, within 12 miles of Allora, which was the nearest Court of 
Petty Sessions. It seems to me that it was to that Court the com- 
plainant should have gone. Having gone to Toowoomba, she was out 
of the jurisdiction, and the justices had no power to act. The order 

for a prohibition must be made absolute. 

Rule absolute. 

Solicitor for the plaintiff: Thynne, agent for Hamilton and Son, 
Toowoomba. 

Solicitors for the defendants: Daly and Abbott, agents for Dodd, 
Toowoomba. 
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BARRY v. SKUTHORPE. 

Agreement — Wrongful dismissal — Absence of obligation to perform promise 

— Condition precedent. 

By an agreement in writing between plaintiff and defendant, plaintiff undertook 
to point out to defendant certain land available for selection under The Pastoral 
Leases Act of 1869, and the defendant agreed to pay the plaintiff £700 in the 
event of the approval or occupying of the land by the plaintiff. The plaintiff 
proceeded to the land and incurred necessary trouble and expense in making 
preparations for pointing out the land. To an action by him against the defendant 
for wrongfully discharging the plaintiff from the performance of the agreement, 
the defendant pleaded that he did not approve or occupy the land. 

Held, that the plea was good. 

Demurrer. 

The declaration contained three counts : (1) That it was agreed by 
and between the plaintiff and the defendant that the plaintiff should 
point out to the defendant a certain block of country in the Colony 
of Queensland, then open to be applied for under The Pastoral Leases 
Act of 1869; (2) that in the event of the defendant approving 
of or occupying the said country, the defendant should pay to the 
plaintiff the sum of £700, and the plaintiff accordingly proceeded 
with the defendant in the direction of the said block of country for 
the purpose of pointing out the same to him, and the plaintiff was 
always ready and willing to point out the said block of country to the 
defendant, and to perform the said agreement on his part, and in- 
curred great trouble and expense in preparing to perform the said 
agreement on his part and all conditions, <fec. ; and (3) that the 
defendant refused to permit the plaintiff to point out the said block 
of country to him, or to perform the said agreement, and prevented 
and wrongfully discharged him from so doing, by reason whereof the 
plaintiff lost the time, trouble, and moneys expended by him in endea- 
vouring to perform the said agreement, and the defendant refused to 
pay the plaintiff the said sum of £700 or any other sum in respect of 
the premises. 

The plaintiff claimed £700. 

The defendant pleaded that the agreements in the several counts 
stated were one and the same, and not different ; and that he did not 
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approve of or occupy the block of country referred to in accordance 
with the terms contained in that agreement. 

The plaintiff demurred on the grounds : (1) That the plea was no 
answer to the third count, and that the subsequent failure of the 
defendant to approve of or occupy the land could not affect the plain- 
tiff's right of action for a prior breach. (2) That the plea did not 
traverse any allegation contained or implied in the third count, and 
set up no matter of confession and avoidance. (8) That it raised an 
immaterial issue. 

Griffith, A.G., and Beor, for the plaintiff, cited Inchbald v. The 
Western Neilgherry Cojfee Co (84 L.J., C.P. 15), De Bernardy v. 
Harding (8 Ex. 822), Frost v. Knight (L.E. 7 Ex. Ill), Stirling v. 
Maitland (5 B. & S. 840). 

Blake, Q.(\, and Power, for the defendant. 

Cockle, C.J. If this had been a declaration for £700, the plea 
would have been undoubtedly good ; but we will treat it as a count 
in which only nominal charges are sought for the breach of an agree- 
ment. Now, as applied to this case, I apprehend that the dictum 
cited from page 852 of 5 Best and Smith, should be read thus : — " If a 
party enters into an arrangement which can only take effect by the 
continuance of a certain existing state of circumstances, there is an 
implied engagement on his part that he shall do nothing of his own 
motion to put an end to that state of circumstances liable to be en- 
forced under the agreement." But I do not understand the decision 
of the Court in that case to go to this extent, namely, that a promise 
capable of forming the basis of an assumpsit not to prevent the per- 
formance of a condition precedent is to be inferred in every agree- 
ment. If so, I think contracting parties would be liable to all manner 
of implied assumpsits which they never contemplated. Now, in this 
case, the 3rd count avers, by way of breach, " that the defendant 
refused to permit the plaintiff to point out all the said block of 
country to him, or to perform the said agreement." That, in effect, 
is an allegation that the defendant prevented the performance of a 
condition precedent ; and what is the result 1 That the plaintiff, for 
the purpose of this action, stands in the same position as if the con- 
dition precedent had been performed, and is entitled to all that he 
would have been entitled to had that condition precedent been per- 
formed. But to what is he entitled ? I conceive not even to nominal 
damages, unless the defendant approved of and occupied the country 
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— or approved of it at all events. That being so, and the plea show- 
ing that the defendant did not approve of or occupy the country, I 
think the case for the plaintiff fails, and that the plea is a good plea. 
There must, therefore, be judgment for the defendant. 

Lutwtchb, J. The plaintiff complains, in the 3rd count of his 
declaration, of being deprived by the defendant of an opportunity of 
pointing out a certain block of country, pursuant to an agreement be- 
tween them. Now, the defendant in his plea, which is demurred to, 
says that the agreement made between the parties is the same as that 
set out in the first, second, and third counts of the declaration, and 
as the demurrer admits the facts stated in the plea, we must look at 
the agreement ; and the agreement is, that in the event of the plain- 
tiff pointing out the block of country, and the approval or occupation 
of the country by the defendant, the plaintiff shall become entitled 
to the sum of £700. Well, that is a double event, and the plaintiff 
having complained that he was prevented from accomplishing the 
first, is in the same situation as if it had been fulfilled. But the 
second event did not occur. The plea says that the defendant neither 
approved of nor occupied the land, and, consequently, the plaintiff 
had no right of action whatever. And that is a good plea in bar. 

Lillet, J. I am of the same opinion. I think there must be 
judgment for the defendant on the demurrer. It seems to me all the 
cases cited by the plaintiff support the judgment. In those cases, 
there was on the non-performance of a condition precedent an absolute 
obligation arising on the part of the defendant to perform his share. 
But here there was no such absolute obligation — a mere option. 

Judgment for the defendant. 

Solicitor for the plaintiff : A. J. Thynne. 

Solicitor for the defendant : Murphy, agent for Abbott, Roma. 
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KIRK r. COMMISSIONER FOR RAILWAYS. 
Common Carrier — Railway — Negligence — 27 Vic, No. 8, s. 102. 

A stipulation in a contract by a common carrier that he will not be responsible 
for 103S or damage to goods, except in consequence of the gross and wilful default 
of his servants or agents, is a reasonable and valid condition. 

When a jury in their verdict draw a distinction between negligence and gross 
negligence, the Court will recognise the distinction. 

Motion to make absolute a rule nisi to set aside a verdict for the 
plaintiff, and .to enter a verdict for the defendant. The action was 
brought against the Commissioner for Railways, for damage arising 
from the negligence of the defendant as a carrier in the conveyance of 
certain bulls from the Oxley Railway Station to Ipswich. 

The defendant pleaded : (1) A traverse ; (2) not guilty ; (3) that 
the bulls were delivered on the terms that the defendant should not 
be responsible for loss or damage, unless it should occur in conse- 
quence of the gross and wilful default on the part of his servants or 
agents, and that it did not arise in such a manner. 

The jury found that the conditions formed part of the contract 
between the parties ; that there was not gross and wilful default or 
negligence on the part of the defendant ; but that there was negli- 
gence on his part ; and that there was no contributory negligence on 
the part of the plaintiff. They assessed the damages at £837 Is. 8d. 
Judgment was entered for the plaintiff for that amount by Lilley, J., 
with leave for the defendant to apply to set aside the verdict. 

A rule nisi having been obtained to set aside the verdict, 

Griffith, A.G., and Power, moved the rule absolute. 

Blake, Q.C., and Beor, for the plaintiff, showed cause. The loss was 
solely attributable to the negligence of the defendant. TJie Railway 
Act (27 Vic, No. 8) made the defendant a common carrier (s. 102) The 
condition in question did not relieve the defendant from the conse- 
quence of his own act or omission. There is no difference, with 
reference to this particular matter, between the terms " gross negli- 
gence " and " negligence." It was evident the jury were satisfied 
that the plaintiff was entitled to a verdict. 
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The following cases were cited : TV Arc v. London and North- Western 
Railway Co. (L.R. 9 C.P. 825), Robinson v. Great Western Railway Co. 
(85 L.J. (C.P.) 128), McCawley v. Furness Railway Co. (L.R. 8 Q.B. t 
57), Grill v. Mancliester, Sheffield, and Lincolnshire Railway Co. (L.R. 8 
Q.B. 186), Grill v. London Screw Collier Co. (L.R. 1 C.P. 600), Real 
v. South Devon Railway Co. (8 H. & C. 887, and 5 H. & N. 875), Peak 
v. North Staffordshire Railway Co. (9 Jur. (N.S,) 914), and Martin v. 
Great Indian Peninsular Railway Co. (L.R. 8 Ex. 9). 

Griffith, A.G., and Power, for the defendant. A verdict on the 
fourth plea is equal to a verdict on the whole issue. It has never 
been decided that there was no difference between ordinary negligence 
and gross negligence. The matter is really decided by Giblin v. 
McMullen (L.R. 2 P.C. 817), Mojfatt v. Bateman (L.R. 8 P.C. 115). 
After the passing of The Canal Traffic Act (17 and 18 Vic, c. 31), the 
question arose whether these contracts were reasonable. There is 
nothing to prevent a man limiting his liability as far as it would be 
li mi ted in the case of a gratuitous bailee. Wilson v. Brett (11 M. & 
W. 118). The evidence was not sufficient for the jury to find gross 
negligence. 

Power followed. 

Cockle, C.J. In this case, all the facts that are likely to come be- 
fore the tribunal which tries it have been brought before the judge 
and jury. The only suggested fact that could be added is one that 
would not necessarily have strengthened the plaintiff's case, and the 
findings show that even that suggested fact would be immaterial. 
Here, then, we have an investigation protracted — and, therefore, ex- 
pensive — laborious, long ; and, notwithstanding the singular com- 
plexity, the result is brought before us sharply and clearly in the 
shape of the four findings of the jury. During this difficult investiga- 
tion, no defect of any kind could be suggested beyond the microscopi- 
cal one — that, possibly the insertion of the word "or" in place of 
"and" in the fourth plea, might have been objected to as a variance ; 
but that was a defect that might, and probably would, have been 
instantly amended, without costs, by the judge at the trial. With 
the exception of that defect, there is none whatever that I can see 
in the case — no misdirection on the part of the judge suggested (none 
successfully, at any rate); no irregularity in the trial, as far as the 
admission or rejection of evidence was concerned; no shortcomings 
on the part of the jury ; neither was there any redundance or defect in 
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the questions put and the answers given to them. That being so, I 
think, unless there were some prospect of injustice being done, it 
would be contrary to all principle for us to do other than to draw 
the legal inference from the facts thus found. The findings show that 
there was a contract upon the condition of which we have heard so 
much during this case. That, of course, was necessarily put, and 
being answered, we take this as a case founded upon that special con- 
dition. Then, in order to see whether the case would go further, 
it was necessary to put the question of negligence, and the jury 
found there was negligence, and a negligence to which the plaintiff 
did not contribute; and, of course, unless they had come to that 
conclusion, there would have been nothing further for them to find. 
But having found there was a case, then came the further question 
—Was there a gross and wilful default on the part of the defendant? 
The jury found there was not that gross and wilful default, and, in 
so doing, virtually found a verdict for the defendant. Now, the legal 
requirements of the case for the defendant being thus fully satisfied, 
I apprehend that there will be nothing further for us to do than to 
order the verdict to be entered for the defendant ; but, in surmising 
the possibility of any injustice having been done, I think it as well 
to point out that the view of the case so strongly contended for on 
behalf of the plaintiff was put to the jury during the trial, and in 
the summing up of my brother Lilley, it may have seemed — and in 
fact it appears to have seemed — to the learned counsel for the de- 
fendant to have borne rather hardly upon him. It is satisfactory, at 
all events, that that view was put. And I can see neither in the 
legal aspect of the case, nor in any other aspect, any reason for hesi- 
tation as to the way in which the verdict should be entered. I shall 
merely add that undoubtedly it would be more correct and scientific, 
as was observed by Mr. Justice Montague Smith, to speak of degrees 
of care rather than of degrees of negligence; and when words im- 
porting degrees of negligence are used, they must be taken to be 
used • with an implied reference to the degree of care which ought to 
be shown. I think it well to advert to a remark thrown out by my 
brother Lilley in the course of the argument, that it is not to be 
assumed from the fact of there being no definition of degrees of 
negligence capable of a satisfactory interpretation in respect of cases 
of this kind in general, that we are to infer that, in the present case, 
no determinate degree of negligence can be used in relation to this 
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particular contract. The defendant did not exonerate himself from 
all duty by imposing the terms which he has done upon those who 
send goods by his line, and the amount of duty devolving upon him 
is not to be determined by the use of the terms gratuitous bailee, or 
bailee for reward, and so on, as used in the abstract; but by a re- 
ference to the particular nature of the contract which here must 
be understood as a contract by a hired or skilled bailee. I think, 
therefore, the verdict must be entered for the defendant on the fourth 
plea. The general verdict will follow without entry. 

Lutwtchb, J. I also think that the general verdict ought to be 
entered for the defendant in this case on the fourth plea. As the 
case presents itself to my mind, the jury have found that there are 
degrees in negligence, and that the defendant was not guilty of that 
amount of negligence which would make him liable under the condi- 
tions of the contract. No case has been cited, although great in- 
genuity and research have been exercised to show that in point of 
law, and as a matter of law, there is no distinction between negligence 
and gross negligence. The distinction has been drawn and acted upon 
for a long series of years, and it is well, unless there be some over- 
ruling authority, not to depart from ancient landmarks. It seems to 
me that it was a question for the jury ; and they have virtually found 
the question in the defendant's favor. 

Lillet, J. In this case we must take the first answer of the jury 
to have established that the obligation of the defendant was based 
upon a contract, and that contract was contained in a condition re- 
lieving him from his liability as an insurer in the first instance — and 
from all liabilty, in fact, except such as should arise from the gross 
and wilful default of himself, his servants, or agents. Now, the words 
"gross and wilful default" were treated by counsel on both sides — 
and I think correctly — as equivalent to gross negligence ; so that the 
defendant was relieved of all liability except such as should arise from 
gross negligence. Then, in order to ascertain what would be gross 
negligence on the part of the defendant, we must have reference to 
the peculiar character in which he contracted with the plaintiff. 
\Yhat would be gross negligence in him as a paid bailee undertaking 
a service in which he engages to exercise competent skill, might be 
ordinary or slight negligence in a person who had undertaken a 
gratuitous service. All the cases since the case of Coggs v. Bernard, 
and, in fact, the older law, — the Roman law — seem to have acknow- 
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for Railways. gence, and gross negligence ; and unless there be no difference be- 
T ~ , tween negligence and gross negligence, the plaintiff is not entitled to 

the verdict. I put the case fully to the jury — first., was there 
negligence? and I told them that their answer to that would depend 
upon the degree of duty which the law and the contract (if they 
found the contract) imposed upon the defendant; and that duty, I 
told them, was that the defendant under this contract, having en- 
gaged for the exercise of the ordinary care of a competent person, 
that duty was that he should exercise that ordinary care; and that, 
if he failed to exercise that, I told the jury that I thought it would 
not be a violent presumption if they found that there was gross 
and wilful default — in other words, that there was gross negli- 
gence. But that having been put to the jury, they found there 
was a want of the ordinary care of a competent person, but refused 
to find that there was gross and wilful default — or, in other words, 
gross negligence. Then conies the question if there be — as there 
would seem there are, and until some cases are cited to the contrary, 
we must take it that there are — degrees of negligence, by whom is 
the question of degree to be decided? Well, now, it appears to me 
that the case of Beal v. South Devon Railway Company, which was 
relied on by the plaintiff, shows that the question is not a question 
of abstract positive law, but is one of fact, to be determined by the 
jury. I think that case supports the direction, or, at all events, the 
suggestion which I threw out for the consideration of the jury — that 
if they found an absence or omission on the part of the defendant to 
exercise the ordinary care of a competent person, it was evidence from 
which they might find gross negligence. As I say, they refused to 
find that, and therefore the findings must be taken as equivalent to 
a verdict for the defendant on the fourth plea. And I think the ob- 
servations of Mr. Justice Willes, who was one of the Court of Ex- 
chequer Chamber when Beal v. The South Devon Railway Company 
was decided, point to the same conclusion — that you cannot lay down 
to the jury any particular degree of negligence, but you can lay down, 
with tolerable accuracy, the extent of the defendant's duty; and if 
the jury find that duty has not been fulfilled, then they may find that 
there was gross negligence. In this case, for instance, the defendant 
being a bailee for hired service, I think he did not contract himself 
out of the duty to exercise the ordinary care of a competent person; 
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jury might find that he was guilty of gross negligence. This question roB Railways. 

has occupied the attention of the American Courts, and I may read, _. ... - 

probably as a matter of instruction, anu as confirmative of the view 
we have taken in this case, some observations of Mr. Justice Curtis, 
in the Supreme Court of the United States. It seems that the theory 
of the three degrees of negligence was examined by Curtis, and he 
seems here to recognise that the common law has marked or recog- 
nised the doctrine of the three degrees — slight, ordinary, and gross; 
and further, I think he recognised the principle that the question of 
degree is one for the jury. In the case of The Steamboat New 
World v. King (16 Howard, 262, 263), he says:— " The theory that 
there are three degrees of negligence, described by the terms slight, 
ordinary, and gross, has been introduced into the common law from 
some of the commentators on the Roman law. It may be doubted if 
these terms can be usefully applied in practice. Their meaning is 
not fixed, or capable of being so. One degree thus described, not 
only may be confounded with another, but it is quite impracticable 
exactly to distingush them. Their signification necessarily varies ac- 
cording to circumstances, to whose influence the Courts have been 
forced to yield, until there are so many exceptions that the rules 
themselves can scarcely be said to have a general operation. In 
Storer v. Gowen (18 Maine, 177) the Supreme Court of Maine says: 
— 'How much care will in a given case relieve a party from the im- 
putation of gross negligence, or what omission will amount to the 
charge, is necessarily a question of fact, depending on a great 
variety of circumstances which the law cannot exactly define/ Mr. 
Justice Story (Bailments, s. 11) says: — 'Indeed, what is common or 
ordinary diligence is more a matter of fact than of law.' If the law fur- 
nishes ho definition of the terms gross negligence, or ordinary negli- 
gence, which can be applied in practice, but leaves it to the jury to 
determine, in each case what the duty was, and what omissions 
amount to a breach of it, it would seem that imperfect and confessedly 
unsuccessful attempts to define that duty had better be abandoned/ 7 
Or, in other words, leave it to the jury. In this case there was such 
a thing as gross negligence mentioned in the contract, and it was to 
be left to men of the world to say what gross negligence is, the Court 
having, as I said at the time, abandoned the attempt to define its 
legal meaning. "Recently the judges of several Courts have expressed 
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fot'rIuJwatm. b y le g al definitions, and have complained of the impracticability of 

applying them. (Wilson v. Brett, 11 M. & W., 113; Wyld v. Pick- 
ford, ibid. 443, 461, 462; Hinton v. Dibdin, 2 Q.B., 646,651.) 
It must be confessed that the difficulty in defining gross negligence, 
which is apparent in perusing such cases as Tracy et al. v. Wood (3 
Mason, 132), and Foster v. The Essex Bank (17 Mass., 479), would 
alone be sufficient to justify these complaints. It may be added that 
some of the ablest commentators on the Roman law, and on the 
Civil Code of France, have wholly repudiated the theory of three de- 
grees of diligence, as unfounded in principles of natural justice, use- 
less in practice, and presenting inextricable embarrassments and diffi- 
culties. But whether this term 'gross negligence' be used or not, 
this particular case is one of gross negligence, according to the tests 
which have been applied in such a case. In the first place it is settled 
that the bailee must proportion his care to the injury or loss which 
is likely to be sustained by an improvidence on his part. (Story on 
Bailments, s. 15.) It is also settled that if the occupation or employ- 
ment be one requiring skill, the failure to exert that needful skill, 
either because it is not possessed, or from inattention, is gross negli- 
gence." In other words, as I should say, evidence of gross negligence, 
because the Courts have abandoned the attempt to define it. " Thus 
Heath, J., in Shiells v. Blackbume (1 B. Bl., 161), says:—" If a man 
applies to a surgeon to attend him in a disorder, for a reward, and 
the surgeon treats him improperly, there is gross negligence, and the 
surgeon is liable to an action; the surgeon would also be liable for 
such negligence if he undertook gratis to attend a sick person, be- 
cause his situation implies skill in surgery. And Lord Lough- 
borough declares that an omission to use skill is gross negligence. 
Mr. Justice Story, although .he controverts the doctrine of Pothier, 
that any negligence renders a gratuitous bailee responsible for the 
loss occasioned by his fault, ana 1 also the distinction made by Sir 
William Jones, between an undertaking to carry and an undertaking 
to do work, yet admits that the responsibility exists when there is 
a want of due skill, or an omission to exercise it." 

I think the effect of the decision of the Court is this — that where 
a man, in any particular class of bailments, neglects or omits 
to discharge a duty peculiarly imposed upon him by that parti- 
cular order of bailment, it is evidence of gross neglect, unless 
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in fact, that he shall not be liable for anything that may occur. F0R r^wayb. 

That not being the case here, I think the finding of the jury ~" 

was equivalent to finding — first, that there was a want of that 

proper care which he ought to have exercised; but they^ have 

refused to find that it was of such a degree as to amount to a gross 

and wilful default, or gross negligence, ouch being the case, I think 

there is no help for us but to enter a verdict for the defendant on the 

fourth plea. 

Verdict to be entered for the defendant accordingly. 

Rule absolute. 

Solicitor for the plaintiff : W. H. Wilson. 

Solicitors for the defendant : Little & Browne. 
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THE CENTRAL QUEENSLAND MEAT PRESERVING COMPANY 

(LIMITED) v. BURY AND ANOTHER. 

Foreign company — Winding-up order of extraneous Court — Execution 

levied upon realty. 

A plaintiff, in a cause tried in the Supreme Court of Queensland, having ob- 
tained a judgment against a limited company, registered in England, took out a 
writ of fi,. fa. and proceeded to levy upon lands of the defendant company in 
Queensland. Shortly before the levy, an order for winding up the company was 
made by the Court of Chancory in England. 

Held, that the Court would not restrain the judgment creditor from proceeding 
under the writ. 

Demurrer. 

The plaintiffs' bill stated that they were a joint stock com- 
pany, registered in England, under the provisions of The English 
Companies Acts 1862 and 1867, for the purpose of purchasing sheep 
and cattle, and preparing and preserving meat and tallow, in the 
Colony of Queensland and other colonies or possessions of Great 
Britain in Australia and New Zealand, and the exportation of the 
same for sale in England and elsewhere. The registered office of the 
Company was in London, in England, and it had an agent in Queens- 
land, through whom it transacted its business there. The Company 
was possessed of certain lands in Queensland, and, also, of the bene- 
ficial interest in certain other lands in Queensland. 

On the 30th April, 1874, the defendants obtained a judgment 
against the plaintiff company in the Supreme Court of Queensland 
for £429 12s. 6d., and on the same day sued out a writ of fi. fa> 
upon the judgment against the plaintiff company. The writ was de- 
livered to the Sheriff upon the 1st of May, 1874. The cause of action 
in respect of which the writ was issued was a claim by the defendants 
as payees of two several dishonored bills of exchange accepted by the 
plaintiffs. At the time when the defendants became holders of the 
hills, they had notice of the incorporation of the plaintiff company, 
and of the contents of its memorandum and articles of association, 
and of The English Companies Acts 1862 and 1867. 

By an Order of the High Court of Chancery in England, dated 
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the 2nd of May, 1874, it was ordered that the plaintiff company 
should be wound-up under the provisions of The English Companies 
Acts 1862 and 1867, and by an order of the Master of the Rolls, 
dated the 7th of May, 1874, an official liquidator of the company was 
appointed. 

The sum of £214 19s. was realised by the Sheriff upon goods and 
chattels of the plaintiffs in Queensland under the writ fi. fa. on the 
27th of June, 1874. The Sheriff caused notice of the writ to be 
published in the Queensland Government Gazette, and that the lands 
in which the plaintiffs were possessed of the beneficial interest only 
would be sold on the 1st day of August, 1874, and on the 18th of 
July, 1874, the Sheriff caused notice that the lands in which the 
plaintiffs were possessed of both the legal and beneficial interest 
would be sold on the 31st of August, 1874. 

The plaintiffs prayed that the defendants might be restrained from 
further proceedings uuder the judgment by selling or disposing of 
all or part of the lands. 

The defendants demurred for want of equity. 

Griffith, A.G., for the plaintiffs. If the notices in the Gazette con- 
stitute a seizure, the winding-up order, being earlier in date, takes 
priority. 

Blake, Q.C., and Bear, in support of the demurrer. If the 
plaintiffs' contention is correct, a winding-up order in England does 
not apply in the colony. 

Cockle, C.J. I have turned, amongst other cases, to Ex parte 
Scinde Railway Company (L.R. 9 Ch. 557), and to Ellis v. 
McHenry (L.R 6 C.P. 228), and, also, to Bartley v. Hodges (1 B. & 
S., 375 and 30 L.J. Q.B. 352), and to Edwards v. Ronald (1 Knapp, 
259), which are both cited in Ellis v. McHenry. The case of 
Edwards v. Ronald was heard before the Privy Council. In deliver- 
ing judgment the Lord Chancellor did not lay down any general rule, 
but simply said, "I have read and considered the papers in the 
above case, and am of opinion that the judgment of the Court in 
India ought to be reversed. I think the certificate was, in this case, 
a sufficient bar." But none of these cases touch the present, which 
relates to realty in Queensland. The case of Cockerill v. Dickens (3 
Moore 98) was also heard before the Privy Council. Now, I shall fol- 
low the analogies of that case (ibid. p. 132). Moreover, there is not 
any law or custom, or any usage of comity or statute, to justify me 



The Central 

Queensland 
Meat 

Presebvinc 
Company 

(Limited), ». 
Burt and 
Another. 

Cockle, C.J. 



170 



Supreme court reports. 



[Vol. IV. 



The Central 

Queensland 
Meat 

Preserving 
Company 

(Limited), v. 
Burt and 
Another. 

Cockle, C.J. 



in preferring a foreign, or say extraneous, company or official liquida- 
tor to a Queensland creditor who has gone against the realty. No 
Imperial Act extended to the colonies, or explicitly or implicitly 
adopted therein, and no Queensland Act, or New South Wales Act 
in force in Queensland requires nie so to do. Were I to do so, 1 
must have recourse to some priuciple of which, depending neither on 
municipal law, usually so called, or on international law, it might be 
difficult, for nie at least, to present a clear view. I do not feel called 
upon to make a precedent of doubtful expediency, and I allow the 
demurrer. 

Costs of injunction allowed to defendants. 

Solicitors for the plaintiffs : Macalister and Mein. 

Solicitor for the defendants : Graham L. Hart, 
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R. v. DODWELL. 

Public servant — Misappropriation of money — Evidence — The Audit Act 

of 1874 (38 Vic., No. 12), s. 49* 

A public servant may be convicted for misapplying moneys which have come into 
his possession for or on account of the Consolidated Revenue, notwithstanding that 
it was not his duty to receive such moneys, and it is not necessary to a conviction 
that the Government should have had any further claim or title to such moneys 
beyond the right to deal in account with them. 

Per Sheppard J. : The Crown must prove that the Government had a special or 
general property in the moneys upon receipt thereof by the prisoner. 

Crown case reserved by Mr. Deputy Judge Hely. 

G. W. Dodwell was tried before me at the last sittings of the Western 
District Court, holden at Warwick on the 26th of October, a.d. 1875, 
under the 49th section of The Audit Act, for that he, being in the 
Public Service, did misapply certain moneys which had come into his 
possession on account of the Consolidated Revenue. 

The evidence adduced before me as Deputy Judge in the trial, so 
far as relates to the question I have to submit to the Court of Criminal 
Appeal, was as follows : — 

In June, 1875, prisoner held the situation of Clerk of Petty Sessions 
at Warwick, and on the 29th of that month, E. B. Douyere, a 
publican residing in that town, saw the prisoner, asked him to forward 
her publican's license fee to the Treasury, and for that purpose handed 
to him the sum of £30 in bank notes, which prisoner received from 
her, and for which he gave her a receipt, which was produced and put 
in evidence at the trial. Prisoner was to get a bank draft for the 
above amount, and send it down to the Treasury for her, she at the 
same time handing him the price of the draft. 

Douyere never got that money nor any part thereof back from the 
prisoner. 

F. O. Darvall was then called, and proved that he was Revenue 
Clerk in the Treasury ; that it was his duty to receive all Government 
moneys on account of the Consolidated Revenue ; and that the prisoner 
had been in the habit of sending money down to the Treasury for 
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publicans' licenses ; that he (prisoner) was not bound to receive 
general license fees, but if he did receive them he should forward 
them to the Treasury immediately; that he (witness) had never 
received any credit for the license fee of Mrs. E. B. Douyere ; that no 
person was appointed to receive license fees — they are bound to be 
paid into the Treasury ; that Mrs. Douyere's had not been paid into 
the Treasury ; that it could not have been paid in without his 
knowledge, and that it still remained unpaid. 

Edward Boyd Cullen, Chief Clerk in the Treasury, proved that it 
was his duty to open all letters addressed to the Under Secretary of 
the Treasury, and should there be any remittances therein, to hand 
them to the Revenue Clerk ; that he (witness) knew prisoner, and that 
he never received a remittance from him on account of Mrs. E. B. 
Douyere. 

At the conclusion of the case for the prosecution, prisoner's counsel 
objected that there was no case to go to the jury, as there was no 
evidence to show that the money received by prisoner was received on 
account of the Consolidated Revenue of the colony. 

I overruled the objection, and left the case to the jury, who found 
the prisoner guilty. I passed judgment on him, and he is now in gaol. 

Upon the application of counsel for the prisoner, I consented to 
reserve for the opinion of the Court the questions : " Whether, upon 
the facts stated, I was right in leaving the case to the Jury, and 
whether the prisoner was properly convicted ? " 

Heal, for prisoner. The money was received not in the capacity 
of a servant of the Government, but as agent for the prosecutrix for 
the purpose of obtaining her license from the Treasury, he not being 
an officer appointed for receiving license fees on account of the Con- 
solidated Revenue. II. v. Beaumont (Dears. 270), Ii. v. Thorp (Dears. 
& B. 562, 27 L.J. (M.C.) 764). 

(triffith, A.(}., for the Crown. 

Cockle C.J. In this case, the question reserved for our decision is, 
''Whether, upon the facts stated, there was a case for the jury?" Now, 
the prisoner was charged for that he being in the public service, did 
misapply certain moneys which had come into his possession on 
account of the Consolidated Revenue. Now, money did come into his 
possession — on what account? It was his duty to receive all Govern- 
ment moneys on account of the Consolidated Revenue. He had been 
in the habit of sending money down to the Treasury for publicans' 
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licenses, although not actually bound to receive general license fees. R. v. Dodwell. 
Then, according to his own statement in the receipt, the money was 
"received on account of the Public Service of Queensland for a 
publican's license." Accompanying that with the fact that it was his 
duty to receive money on account of the Consolidated Revenue, I 
apprehend that the inference is that this money came into his posses- 
sion on account of the Consolidated Revenue. It is possible — though 
that probably would depend upon whether or not a certificate from 
the Bench had been lodged at the Treasury, or whether or not other 
proceedings had taken place at the Treasury — it may be presumed 
that under certain circumstances Mrs. Douyere could have counter- 
manded the purpose for which the money was lodged. There is no 
evidence whatever that she did so; and as against all the world, 
except Mrs. Douyere, and possibly even as against her, the authorities 
at the Treasury had the right to the possession of this money. 
That being so, I think all the facts necessary to sustain the informa- 
tion under the 49th section of The Audit Act seem to have existed, 
and, at all events to have been found by the jury ; and, consequently, 
that the conviction must be affirmed. 

Lutwtchb, J. The sole point reserved for the consideration of the 
Court in this case is : — "Whether, upon the facts stated, I was right 
in leaving the case to the jury, and whether the prisoner was properly 
convicted. Well, I think upon the facts stated that the learned 
judge was quite right in leaving the case to the jury, and 
that the prisoner was properly convicted. The propriety of 
the conviction rests upon circumstances which have just 
been stated by the Chief Justice, and upon the fact which 
seems to me to have been perfectly established, that the money 
was received on account of the Consolidated Revenue. The Act, 
which appears to have been very carefully framed, and especially this 
section of it, seems to have been intended to prevent persons in the 
Public Service, who received public money, from appropriating it to 
their own use, whether it is their duty to receive the money or not. 
It may be part of their duty to receive money for the particular pur- 
pose for which it is lodged in their hands, but on the other hand it 
may not; but the section applies to all persons in the Public Service 
who obtain possession or control of moneys on account of the Conso- 
lidated Revenue. Then, if any person in the Public Service receives 
money to be applied to the Public Service, and therefore forms neces- 
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sarily a part of the Consolidated Revenue when it reaches the Trea- 
sury, he, under the terms of this section, appears to be subject to the 
penalty contained in it. Now, it is quite clear that Dodwell was in 
the Public Service; he was clerk of petty sessions at Warwick; the 
money came into his possession from Mrs. Douyere, and it was her 
money, in my opinion, until it reached the Treasury. It is not neces- 
sary, however, to state whose property the money was ; it is sufficient 
that it shall be shown that it is money, and that it came into the 
possession of a public servant for and on account of the Consolidated 
Revenue. That appears to me to have been perfectly established, 
and, therefore, I think that this conviction was perfectly right, and 
ought to be affirmed. 

Lillet, J. I have but very few words to add to the judgments 
already delivered. It seems to me that the plain meaning of the 
section is, that if anyone being in the Public Service receives money 
with which the Government would have a right to deal in account in 
any way, although it might not ultimately be entitled to keep the 
money, if a person receives money under these circumstances and mis- 
applies it, he is guilty of the offence. I think the main question is— 
"Was he in the Public Service, and did he receive the money on 
account of the Consolidated Revenue?" or, in other words, "Did he 
receive money with which the Government had a right to deal or to 
have the immediate possession?" — and that appears to me to be the 
whole meaning of the Act. In this case, the facts are clear enough- 
he received the money on account of the Public Service, and that fact 
being left to the jury, they have found that it was received on account 
of the Consolidated Revenue. It seems clear that Mrs. Douyere paid 
her money in order to obtain some license which had been already 
granted under The Publicans Act. The Government, therefore, had 
a clear right to deal with the money, and whether they might deal 
with it in the way of retaining it and granting the license, or in re- 
fusing to issue the license and returning the money to her, was a 
matter with which the prisoner had nothing to do. I think, therefore, 
that the conviction must be affirmed. 

Sheppard, J. The prisoner in this case is indicted under the 49th 
section of The Audit Act for misapplying certain moneys which had 
come into his possession on account of the Consolidated Revenue, he 
being a person employed in the Public Service. It appears to me that 
it is necessary to establish that the money which is received by a 
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public officer is money which by the receipt becomes either the special 
or the general property of the Government. That is analogous to em- 
bezzlement, and it is clear, that although, since the alteration of the 
law it is not necessary to show that the money is received by the ser- 
vant in virtue of his employment, still it is necessary to establish 
that the money received is the property of the master ; that is to say, 
that he has either a special or a general property in that money. 
There is a late authority for that in the Queen v. Cullen (L.R. 2, 
C.C.R. 28). Here it appears to me the question is — Whether, when 
the prisoner being in the Public Service received this money, the 
Government — the Crown — had a special or general property in it ; that 
is to say, supposing some other officer of the Government had come 
to the Clerk of Petty Sessions directly this money was received, and 
said, "Now hand this money over to me." If he had the right to do that, 
it appears to me that the Crown had a special property in the money. 
It might turn out afterwards that if the license fee had been paid by 
the agent of Mrs. Douyere in Brisbane, the money would have to be 
returned, but if they had a special property in the money, then the 
prisoner was, it seems to me, properly convicted. Now there were 
two states of circumstances laid before the jury — one, the case 
argued by the learned counsel for the prisoner, where it appeared 
that the money was paid to the prisoner for the purpose, and for the 
purpose only, of getting a draft, and sending that draft down to the 
Treasury. It appears now, from the receipt, that he acknowledges 
not to have received it on behalf of Mrs. Douyere, but on behalf of 
the Public Service. The obtaining the draft was merely the course 
of transmitting the money to the Treasury. It therefore seems that 
directly he received it on behalf of the Public Service, as stated in 
the receipt, that the officers of the Revenue had a right to its imme- 
diate possession, and having that right they had that special pro- 
perty which it appears to me they must have, for it to form a portion 
and to be received on account of the Consolidated Revenue. These 
facts, whether he received it on behalf of Mrs. Douyere, or whether 
he received it on behalf of the Consoldated Revenue, were left to the 
jury, and they have found that he received it on behalf of the 
revenue. I am therefore of opinion that the conviction must be 

affirmed. 

Coviction affirmed. 

Solicitors for the prisoner : Thompson and Hellicar. 

Solicitor for the Crown ; The Crown Solicitor (Robert Little). 
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FISHER v. TULLY. 

The Crown Land* Alienation Art of 1868 (31 Vic, Nn. 46), ss. 46, 51, 
53, 57 — Iliffht to grant of freehold of selection — Certificate of Com- 
missioner — Power of Governor-in-Council — Besidence — "Live in 
Queensland. 11 

A selector who has obtained from the Commissioner a certificate of the performance 
of the conditions of his selection, and has paid the balance of his ten years' rent, 
is not by reason of such certificate and payment entitled under s. 51 of The Crown 
Lands Alienation Act of 1868 to forthwith receive a deed of grant for the fee 
simple of the land selected. There still remains with the Governor-in-Council the 
duty of deciding upon the making or refusing of the grant in fee, and in the exercise 
of that duty the Governor-in-Council has power to review the whole facts of the 
case. 

The nature of the "residence" required by the Act of 1868 with respect to 
persons selecting land, and the meaning of the words "live in Queensland" 
dicussed. 

Action by Charles Brown Fisher against Charles Alcock Tully, a 
defendant nominated by the Government of Queensland, for a decree 
declaring the plaintiff to be entitled to have a deed of grant for the fee 
simple of certain lands granted to him. 

In 1869, plaintiff, by his agent, applied to be admitted as lessee of 
certain Crown Lands then open for selection under The Crown Lands 
Alienation Act of 1868 for ten years, and in support of the application 
the agent lodged a declaration made by the plaintiff in the form 
prescribed by s. 53 of the Act, the declaration containing inter a lid the 
statement "I live in Queensland." In pursuance of the application a 
lease of the lands was granted to the plaintiff, who, in 1872, obtained 
from the Commissioner of the district in which the land was 
situated, a certificate under s. 51 (6) of performance of the conditions 
of the lease, and the same year paid the balance of ten years' rent due 
in respect of the selection. The plaintiff then applied for the issue to 
him of a deed of grant for the fee simple of the land selected, and the 
issue having been refused by the Government, brought this action. 

His Bill prayed (1) a declaration of the subsistence of a binding 
statutory engagement between the Government and the plaintiff to 
grant the plaintiff the fee simple of the land, and that the plaintiff was 
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entitled to have such grant issued to him ; (2) that the Government Fisher v. Tully, 
might be decreed to issue such grant to the plaintiff, and otherwise to 
carry into effect the said statutory engagement ; or (3) in the alterna- 
tive for damages for non-performanfee by the Government of such 
engagement. 

The affidavits filed by the plaintiff alleged that the statements con- 
tained in his declaration lodged on the application for the lease were 
true, and that at the time of such application he had a residence in and 
frequently visited and resided in Queensland. All the other necessary 
facts appear from the judgments of the learned judges. 

Harding (Cooper with hiin), for the plaintiff, moved for a decree in 
the terms of the Bill. The plaintiff's case is that he has conformed 
with the provisions of The Land Act of 1868, and is entitled to a grant 
of an estate in fee simple. It is alleged in reply that, in effect, the 
plaintiffs lease is invalid by reason of a misstatement in the declara- 
tion lodged on his behalf as to the date of his application for the lease. 
The objection is taken that the words " I live in Queensland," which 
appear in that declaration, are untrue. The plaintiff submits firstly 
that, admitting the invalidity by reason of a false statement in the 
declaration, the Crown have by their conduct waived their right to 
object to the plaintiffs lease. (Thompson v. Harvey, 28 L.J. M.C. 168, 
165 ; /?. v. Taylor, 2 W. & W. (L.) 28, 29.) The plaintiff further 
contends, and there is no evidence to contradict it, that the statement 
" I live in Queensland " in the declaration is a true statement. The 
word " live " is not to be construed as " have my domicile." The 
intention of the Act is that any person may come to the Colony of 
Queensland with a purpose of there applying to select land under the 
Land Act. Moreover, the Government must, in order to invalidate 
the plaintiff's right (which is not an equitable but a statutory right), 
have elected to forfeit his lease, and until some such election is made 
by the Government the plaintiffs right in fee simple remains in force. 
(Chappel v. Samper, 11 S.C.R. (N.S.W.) (L.) 188.) As regards the 
powers of this Court, the plaintiff submits that the Court has ample 
power to make an order for the grant of the fee simple, and to carry 
that order into effect. The plaintiff has a statutory right to a grant, 
and Tlie Claims against Government Act empowers this Court, not only 
to make a decree, but also to enforce it in favour of the plaintiff. 1 
(Bright v. The Attorney -General, ante p. 28 ; Attorney -General of Victoria 
v. Ettershank 9 L.R. 6 P.C. 854, 876 ; Kettle v. Regina, 8 W.W. & a'B. 
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Fisher v. Tully. (Eq.) 50 ; Emery v. Barclay, 8 S.C.R. (N.S.W.) (L.) 874 ; Blackwood 

v. London and Chartered Bank of Australia, Ltd., L.R. 5 P.O. 92.) 
The Act must be administered, and the plaintiff, having complied with 
the provisions of the Act, is entitled to have an immediate decision on 
the part of the Governor-in- Council, either for the forfeiture of the 
lease or for the grant of the fee simple, and the right to forfeit has been 
waived by the lapse of time and the receipt of the rent. The Governor- 
in-Council is not entitled to defer for an indefinite period his decision 
as to the issue or non-issue of a grant. No intention to forfeit has 
been shown, nor indeed any cause of forfeiture, and the plaintiff's 
statutory right to the grant of fee simple cannot now be impeached. 
The Legislature evidently knew that a statutory right to a grant could 
not be defeated, except by expressed words, as they inserted in the 95th 
section a provision for forfeiture upon certain defaults. The plaintiff 
therefore had a statutory right to a grant under such circumstances 
that no other section of the Act of 1868, except subsecs. 6 and 7 and 
the first portion of subsec. 9 in clause 51, apply to his case. In fact 
any attempt to apply to the other sections of the case produces an 
absurdity. Counsel also referred to ss. 5, 46, 58, 57, 61, 94, 95 and 96. 
Blake, Q.C., and Beor, for the defendant. The questions for the 
determination are confined within a narrow compass. 

[Cockle C.J. Will you take ss. 94, 95 and 96 of the Act? There 
does seem to be a strong point made on that. Although we have 
nothing to do with sales by auction, still it does look as if something like 
a statutory title is given under those sections.] 

Section 94 relates to sales by auction. 

[Cockle C.J. I am aware of that. I merely call your attention to 
this : that it does seem as if a statutory title was given under s. 94 ; 
and if you read s. 95, that seems to corroborate. These are not the 
sections we are upon, but it seems to be a fair argument that the 
statute does recognise statutory titles ; and in s. 95 it seems to conceive 
that a person having such a title has a good claim against the land.] 

The defendant does not contend that a statutory title cannot be 
acquired. The cases (especially Blackwood v. The London and Chartered 
Bank of Australia , Ltd. (supra) decide that a statutory title may be a 
perfectly good title, but this case rests upon an entirely different basis 
to the cases contemplated by ss. 94 to 96, and is absolutely determined 
by the decision of this Court in Bright v. Attorney -General (supra). 
That case clearly lays down that no matter what the plaintiff has or 
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has not done the Governor-in-Council has still an option to refuse the Fisher v. Tully. 

issue of the grant. Moreover, according to the decision in that case, cookie C.J. 

this Court could not, even if it made a decree, compel the issue of the 

grant, and this Court, as a Court of Equity, will not make a useless 

decree. As regards the contention that s. 57 only applied to suhsec. 5 

of s. 51 and not to subsecs. 6 and 7, in support of which reference was 

made to ss. 94 and 95 relating to sales by auction, the defendant 

submits that there is nothing in the subsections mentioned to limit the 

operation of s. 57. The case comes clearly within the decision of 

Bright v. Attorney -General, and unless the Court is prepared to review 

the decision in that case the plaintiffs action must fail. As regards 

the declaration, though the defendant considers the matter to be 

concluded by the case of Bright v. Attorney -General, it is submitted that 

the plaintiff's declaration was not true within the meaning intended 

by the Legislature to be given to the word " live " in the Act of 1868. 

The Act there contemplated bond fide living in Queensland, something 

more than a mere corporeal presence, and it is not clear from the 

evidence that there was even a corporeal presence by the plaintiff at 

the date of his application. Counsel proceeded to argue on the question 

of waiver but was stopped by the Court. 

Beor followed. 

Harding in reply. 

Cockle C.J. That in the execution of the Act of 1868, the 
Governor-in-Council is intended to play an important part, is evident 
from the 5th section of the Act, which provides that " All questions 
shall be decided by the Commissioner, who shall give his decision in 
open Court, subject to confirmation by the Governor-in-Council." 
And again it appears by the 57th section, that after a lessee shall have 
made a last payment of instalments and fees, he shall be entitled to a 
grant, provided that he shall prove to the Governor-in-Council that he 
has faithfully complied with all covenants and conditions contained in 
or implied by his lease under the provisions of the Act. Now, if the 
issuing of the deed in the present case falls within the provisions of 
that section, this Court has no duty whatever to perform in respect of 
the matter. It is for the Governor-in-Council to judge of the inter- 
pretation of so much of the Act as relates to his decision under s. 
57 With him, also, it lies to come to a conclusion upon the facts 
necessary to such a decision. This Court, if the case falls under 
s. 57, has no power to review the interpretation which the Governor- 
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CockleTcJ. view °* tne facts u P° n wnich tne judgment is founded. 

Consequently, it would be useless in such a case to express any 
opinion as to some one or more of the points of law which have been 
raised in this case. For instance, it has been said this necessity for 
living in the colony is not a condition precedent ; but if the case be 
for the determination of the GoVernor-in-Council under s. 57, 
it is for him to say whether or not it be a condition precedent. 
Matters of interpretation, like matters of fact, are for him. Now, the 
51st section is material, so far as this case is concerned, in respect to 
subsections 5, 6, 7, and 9. I think that the argument founded upon 
the occurrence of the words "his agents or bailiffs," in subsection 5, 
are insufficient to relieve the plaintiff's case of the difficulty, if such 
there be, arising out of the meaning put upon the word " live." But 
we have to go further ; and, looking into subsections" 6 and 7, we see 
that the plaintiff having obtained a certificate under those subsections, 
or one of them, and having paid a sum equal to the aggregate amount 
of the annual rents, claims to be entitled absolutely to a deed of grant. 
Is he so entitled ? Section 57 provides that even after the last pay- 
ment of instalments and the payment of fees, that there shall be proof 
made to the Governor-in-Council of compliance with certain covenants 
and conditions. It is contended on behalf of the plaintiff that his 
particular case is not covered by the words of s. 57, and that the 
meaning of that section is to be confined to cases in which the rent has 
been paid up in ten annual instalments. Now, the words of subsection 
9, with reference to the amount, are these :— " A sum equal to the 
aggregate amount of the annual rents which would become due during 
the unexpired portion of the term of ten years' lease, together with the 
amount of the deed fee." It has been contended that the words " last 
payment of instalments " mean the payment of the last of the ten 
instalments. Now, certainly, the Act does not say so ; the words are 
not " So soon as the lessee shall have made payment of the last of the 
ten instalments." The words are — " So soon as the lessee shall have 
made the last payment of instalments." Now, in s. 46, wherein the 
word " instalment" occurs, we find the term " first instalment" made 
use of, and one would expect to find the words " last instalment " to 
be used in s. 57, if it was intended to contrast the payments mentioned 
in these respective sections. Moreover, in the three places in which 
the word " instalment " occurs in s. 46, we find that the phrase 
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" annual instalment " is used ; consequently, it seems to me more Fibheb v. Tully. 

probable that in s. 57 the Legislature meant the payment of the Cockle, C.J. 

balance of the rent, than that they meant the payment of the last of 

ten annual instalments. It is probably the more likely that this was 

the meaning of the Legislature, when we rest upon mere verbal 

criticisms, but the moment we look to the reason of the thing, I 

think the superior claim to notice of the interpretation which I put 

upon s. 57 becomes manifest. Assuming that a man who pays 

the rent during ten successive years stands on a different footing 

from him who pays under the subsections that we have noticed, how 

widely different are their respective footings 1 In the one case the 

Governor-in- Council is the ultimate judge of what are the requisite 

conditions ; he is the ultimate judge of how far those conditions have 

been complied with. In the other case this Court is to judge upon 

totally different principles, of the nature of the conditions, whether 

they be precedent or not, and to ascertain their proof by evidence 

utterly different to that on which the Governor-in -Council may proceed. 

He may found his determination not upon evidence limited to that 

which is called " legal " ; he would not be bound to give his decision 

at a determinate time, but he might cause inquiries to be made upon 

the spot by trustworthy agents, who could act on view and on testimony 

which they could test in every possible way ; he might, moreover, 

adjourn the enquiry from time to time, and he would not be forced to 

give a decision within a limited time, but he might suspend his 

judgment as long as he pleased, and avoid coming to any conclusion 

on the point until he could come to a satisfactory one. He would so 

possess facilities which Courts of Justice do not possess. I think, 

therefore, that on the ground of verbal criticism which I have 

mentioned, and on this further ground of the reason of the thing, that 

s. 57 should be held to embrace the present case. But there is a 

further reason, founded upon the words of the Act, which points to the 

same conclusion. The words of the 57th section in its concluding part 

are wider than the corresponding words used in subsec. 9. For the 

"duly fulfilled" which occur in the latter, we have the words 

" faithfully complied with " in the corresponding portion of s. 57 ; a 

faithful compliance is there required. Now, this being so — that being 

the interpretation which I put upon s. 57 — it appears to me useless for 

me to go into details upon certain other portions of the case. As to 

the question of waiver, it has been decided already by the Full Court, 
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Fisher v. Tully. by the decision of which I am bound. As to the time of forfeiture, 
Cockle, C.J. ^ ne question is not within what time forfeiture must be made, but 

whether that is any business of the plaintiff's, whether it is a question 
in which he could interfere ; but the most important of all, whether 
he has a title to call upon the Court to declare that he is entitled to 
the land in question. 

I should be disposed to pass over the further questions altogether, 
but, nevertheless, as the points have been made and argued before 
me, it is necessary that I should come to a conclusion upon 
one of them, at all events. It has been said that the question 
of living, in reference to which so much has been said in this case, 
that the necessity for a true statement as to the living is either 
not a condition precedent, or that if it is a condition precedent its 
performance has been waived, or that it has been actually performed. 
Now, I shall first direct my attention to the question of the actual 
performance of the conditions. I should not have been anxious to go 
into this matter, or to say anything that might prejudice the case 
before any other tribunal than this, but it is probably desirable that I 
should do so. And, accordingly, taking the 46th section, we find it 
provided that the mode of selection shall be as follows : — " Any person 
(except as hereinafter excepted) may on any office day during office 
hours tender the Commissioner or Land Agent for the district an appli- 
cation in the form contained in Schedule E. of this act for selection of 
land." Now, s. 58 enacts that on making application there shall he 
required a solemn declaration to the effect contained in Schedule E.,— 
a solemn declaration, a declaration which could hardly be solemn 
unless it were truthful ; a declaration which would hardly have been 
required by the Legislature as a necessary accompaniment of the 
application, unless it were intended to be used for some purpose- 
now, this declaration — solemn declaration — as we must take it to be, 
contains this passage, " I declare that I live in Queensland." What 
the meaning to be attached to " live in Queensland " is, it is for the 
Governor-in-Council to say, if I am right in my view of the operation 
of s. 57. But conceiving that I am, perhaps, bound to give an opinion 
upon the subject, although I do not think this is the forum to 
determine what the meaning may be, I shall say enough, I think, if I 
say that whatever it means — whether it means domicile or anything 
else — it means something more than a corporeal existence within the 
limits of the colony. Now, it is sufficiently apparent, on looking at ss. 
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46 and 58, that the declaration is, in a sense, to be regarded as part of Fisher v. Tully. 
the application. I am not saying that the making of the declaration Cockle C.J. 
and the handing in of the application must be perfectly simultaneous ; 
that would be scarcely possible if the Land Commissioner were not a 
Commissioner of this Court, but I think it necessary that they 
should be substantially simultaneous, and, at all events, that the 
statement should be taken to speak as from the time of handing in 
the application. Now this application I shall presume to have been 
true at the time that it was made. I impute no falsehood, and 
desire to impute none, but simply to come to a proper judgment, a 
judgment of the facts as they are presented to me; but I desire to 
confine the presumption of the truth, if such a presumption is properly 
to be made, to the actual time of the making of the statement, and to 
the sense in which the declarant used the word "live." The state- 
ment may be true in the sense which he gave the word "live," but 
may be untrue in the sense which the Queensland Legislature gave the 
word "live" in the Act. The declarant may for all I know have been 
right when he said, "I declare that I live in Queensland." In fact, 
far be it from me to impute falsehood to him, or to say that he did not 
at the time liva in Queensland in his sense of the word "live." But I 
think, other difficulties apart, before I could go in favour of the plain- 
tiff upon this part of the case, I must be satisfied that he used the 
word in the same sense as our Legislature, and that the declaration 
was true in the sense intended by our Legislature, and that it was true 
at the time that the application was handed in. Now, I decline to 
draw the inference that the declarant used the words in the sense in- 
tended by the Legislature, and I think it was for him to satisfy this 
Court, if he desired the Court to interpose in his favour, as to the 
sense in which he used the words. Again, I think it was for him to 
satisfy the Court as to the time at which this statement was made ; 
for without a knowledge of that time it is impossible, or at all events 
difficult, to form any opinion as to whether this statement is to be 
regarded as true at the time the application was handed in. Now all 
that appears on the face of the statement is that it was made at some 
time in 1869, and was received on the 29th November, 1869, at 10 
o'clock, from the agent. Now, certainly, it is not shown to my satis- 
faction that the statement was true. It is well understood that I am 
not imputing personal falsehood to the plaintiff; I am speaking, not of 
his want of truthfulness in making the statement. In speaking 
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Fisher v. Tullt. of the truth of the statement, I am speaking in this way : In 
Cockle, C.J. order that the statement should support the case for the plaintiff 

it is necessary that it should actually represent the facts as they 
existed at the time that the tender was handed in. I mean no more, 
and I mean nothing offensive in any way. Then, did this statement 
accurately represent the facts as they existed at the time that it 
was handed in ? In other words, did the declarant live in Queensland 
at the time the tender was handed in ? There is nothing on the face 
of the statement to show it, for " living," taking it in the narrowest 
sense, a corporeal presence in Queensland at some time in 1869, is 
quite consistent with a corresponding absence on the 29th November, 
1869. Then, if there are no means of drawing inferences from the 
tender and statement, are there any means of drawing them from 
evidence in the case ? I turn to the larger affidavit of the plaintiff, 
and in paragraph 20 I find him saying, "At the time when I made the 
said declaration, as aforesaid, I lived in the Colony of Queensland," 
by which I take him to mean, "I was present, my body was in the 
Colony of Queensland." In fact, such a meaning is not repudiated 
very strongly by his counsel, who, in the second branch of his argu- 
ment, contended that if that was the only meaning that the plaintiff 
attached to living in Queensland, and even if he came up here for the 
purpose of obtaining this grant — if he came for an innocent purpose— 
the subsequent proceedings would be valid. But this statement 
throws no light whatever upon the time when the declaration was 
made, and I repeat — because this must be carefully borne in mind— the 
statement must speak as from, at, or near the time of the handing in 
of the application. 

Now I turn to the second, to the smaller affidavit of the plaintiff, 
and I find, after an allegation that he has long had properties, 
an allegation of his arrival in Queensland in 1868, and of his 
acquiring property in Queensland since that time, the words "I have 
frequently visited and resided in Queensland, and in the other 
colonies." That, to my mind, does not help the matter; it gives no 
addditional precision to the statement made in the first affidavit. In 
the third paragraph of the smaller affidavit, he says, "On the 29th 
November, 1869, I had residences in each of the three colonies ready 
to be occupied by me." There is no statement whatever that he was 
in Queensland on the 29th, and unless he was in Queensland then, or 
thereabouts, then the statement could not be true even in the 
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limited sense of the word that I have used. Well, then, was it true in Fisher v. Tully. 
another sense of the word, namely, that although he was Cockle C.J. 
absent from Queensland corporeally, yet within the fair meaning 
of the agreement he was present in it? Well, there is no state- 
ment whatever, I believe, of his domicile; he does not say that 
he was domiciled in Queensland. In fact, the only piece of 
evidence that he gives — and he must know best as to the facts and 
circumstances, he must know best where he was at or about on the 
29th November, 1869 — is, " I have never been married." The only 
inference that I can draw from that is, that " I have no domicile, or do 
not care to say that I have one.*' Moreover, it is said that there is 
evidence contradicting the evidence on this point of the plaintiff, into 
which I do not think it necessary to go more particularly, because, if 
the case for the plaintiff fails from its intrinsic weakness, it is useless 
to go into extrinsic matters. I have gone into the second branch of 
the case because some consideration was in a manner forced upon me. 

From the aspect the case has taken it will be quite sufficient for me to 
rest my judgment upon the fact that this case falls within s. 57 of the 
Act, and is not for the determination of the Court at all. But, so far 
as this Court would have the power to interfere, I should not be dis- 
posed to do so, because I think that the case of "living" or " residence,' ' 
or whatever it may be here termed, fails. Incidentally, no doubt, I 
have to pronounce an opinion, so far as this second part of the case is 
concerned. But it is only incidentally, for if the Governor-in-Council 
is the proper authority, as I hold he is, to determine the matter, he is 
to say whether the truth of the statement is a condition precedent or 
not. But, looking at the jealous provisions of this Act for the fulfil- 
ment of conditions — and the consequences of forfeiture will ensue from 
a failure to prove their faithful compliance — those are the words, 
"faithfully complied with," in the 57th section— I do not know 
whether it would be going too far to hold that it is a condition prece- 
dent. Under all the circumstances, I certainly do not feel called upon 
to exercise the jurisdiction of this Court, and I shall dismiss this 
motion for a decree with costs. 

Motion for Decree dismissed. 

From this decision the plaintiff appealed. 

Harding and Cooper (with them Griffith A.G.), for appellant. 

Blake, Q.C. (Garrick with him), for respondent. 

C.A.V. 
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Fisher v. Tullt. 80th May, 1876. 

Lutwyche, J. Lutwyche J. I am of opinion that this appeal should be dismissed, 

and dismissed with costs. After the very lengthened arguments which 
have taken place at the Bar, and the observations which have fallen 
from the Bench in the course of the trial, I think it quite unnecessary 
to go at any length into the various sections of the Act, and the 
interpretation which the 57th section ought to bear. It will be 
sufficient to state that in my opinion the chief objection, if not the sole 
objection, to the right of the Governor to deal with a claim of the 
kind set up by the plaintiff, was disposed of by Mr. Justice Lilley, 
yesterday, in his remark that the last payment of instalments would 
be made, if made at any time, prior to the expiration of the ten years. 
It seems to me that the words " Provided that he shall prove to the 
Governor-in -Council that he has faithfully complied with all the 
covenants and conditions contained or implied by his lease " relate 
not only to the case of a person who has paid his instalments regularly 
up to the termination of his term, but to a person who is in the posi- 
tion, under the certificate of the'Commissioner, of compliance with the 
conditions, to pay up the whole balance of rent, and so become entitled 
to a deed of grant. But I read that word " entitled " in the 7th sub- 
section, which is the foundation of the plaintiff's claim in this case, as 
giving an inchoate title, which is to be perfected and completed in the 
terms of the 57th section — that he has proved " to the Governor-in- 
Gouncil that he has faithfully complied with all the covenants and 
conditions contained or implied by his lease under the provisions of this 
Act." All the other acts that are required by the statute to be per- 
formed are, it seems to me, ministerial acts, except the act of the 
Commissioner in granting the certificate. He exercises a judicial 
discretion, but that discretion is limited to inquiring into the conditions 
of improvement and residence. When that certificate has been granted, 
or when the last payment of the instalments has been made, then arrives 
the time when the Governor-in-Council, sitting to consider the applica- 
tion for a grant of the land in fee, has to review the whole facts of the 
case ; and unless it is proved to his full satisfaction that there has been 
full compliance with the conditions he refuses to grant the land in fee- 
simple. He is the proper tribunal as it seems to me. I think we are 
bound by our former decision to hold that the Governor has no power 
to waive any default of the selector in complying with the conditions ; 
and if he has no power to waive that default, then it is of no con- 
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sequence whether he knew or not that the conditions had not been Fisher v. Tulwt. 
complied with. Lutv^he, J. 

Now I come — as it seems to me we are compelled to do — to 
the consideration of the interpretation which ought to be put 
upon the word " live," in Schedule E.— "I declare that I live in 
Queensland." Assuming that there should be an appeal from our 
decision in this case, and the Privy Council should hold that we were 
wrong in coming to the conclusion that we have no jurisdiction to 
entertain this appeal, it will be necessary for them to have laid before 
them our opinions as to the nature of the condition which is expressed 
by the word li live." Now it seems to me — I do not care to mince the 
word — to be absurd to hold that it would be a sufficient compliance 
with the conditions expressed in the solemn declaration made by the 
plaintiff that he should be for an instant of time on the soil of 
Queensland, to live (that is to be alive) there. 

Now, in the case of Whithorn v. Thomas (Lutwyche's Registration 
Cases, vol. 1, p. 133), referred to in the course of the argument, Mr. 
Justice Maule said : — " Residence is not a technical term ; it is a word 
adopted by the framers of this Act of Parliament from the popular 
language of the country, and is therefore to be interpreted in its 
popular sense." Now, the word " live " is not a technical term. As 
far as I know, this is the first instance in any Act of Parliament in 
which it has been used by the Legislature. I cannot call to mind any 
case where that word has been used, and no such case has been cited 
at the bar, and consequently none of the decisions which have been 
cited at the bar on one side or the other are, strictly speaking, 
applicable to this case. We have to put our own interpretation upon 
it, and, speaking for myself, I think that it excludes domicile and 
includes residence and something more. If you ask a man where he 
lives, you mean — What is your present place of abode — where is your 
home ? It is not sufficient, it seems to me, to fulfil the conditions 
imposed by this Act of Parliament, that a man should simply reside in 
Queensland. As was pointed out during the course of the argument, 
a man- might have three, four, five, or six residences in different 
countries — that is to say, he might have so many dwelling-places 
where either he or members of his family might eat, drink, and sleep, 
and where they have a right to go to at any time they think proper. 
But a " living in Queensland," I think, means something more than 
residing there ; and I think the Legislature intended that the person 



188 SUPREME COURT REPORTS. [Vol. IV. 

Fisher v. Tull? who applied under subsec. 7 of s. 51 should be a settler in 
LiEey^ J. Queensland ; that he should be here for the purpose of dwelling here, 
of making Queensland his principal place of abode — I do not say 
permanent or constant place of abode — and employing the lands either 
personally or by his bailiff for pastoral or agricultural purposes. The 
whole scope of this Land Act, as it seems to me, is to promote settle- 
ment in the colony ; and although there are cases pointed out where 
any person from the furthest ends of the earth might come and 
purchase lands here, still that is not the part of the Act under which 
the plaintiff sets up his claim. He applied as a conditional selector, 
and conditional selectors are required to live in Queensland. Therefore 
I think that this appeal should be dismissed, and with costs. 

Lille y J. I have come to the same conclusion, and 1 need add 
perhaps but very little to the reasoning already delivered by my learned 
colleague, Mr. Justice Lutwyche. I think, upon the first question, 
that of jurisdiction, that the certificate mentioned in subsecs. 6, 7, 
and 9 of s. 51, is not a final certificate. It is a beginning of a title, 
or, in the language of my learned colleague, it gave an inchoate title ; 
and I am strengthened in that view by the latter part of subsec. 9, 
which creates a forfeiture if the lessee fails in — has not duly fulfilled— 
the conditions therein-before specified. That is, the limited and 
narrowed conditions mentioned in that section, as subject to the 
Commissioner's certificate. But the conditions in s. 51 and its sub- 
sections are not all the obligations thrown upon the lessee by the 
statute. In fact, some of the most important conditions, based upon 
the whole policy of the statute, follow that section. For instance, it 
is required of the lessee that he shall make this particular declaration 
under s. 53, and I think it is required that he shall make a true 
declaration. I do not agree with the argument of Mr. Harding, that 
it might be false, and that the only consequence would be an infor- 
mation for perjury. It must be solemn and true, otherwise, it seems 
to me, that there is a flaw at the root of the lessee's title. Then there 
are other conditions of importance ;• conditions made the subject of the 
declaration in Schedule E., before the lessee can get his lease. The 
applicant shall be a person not an infant or a married woman, and must be 
a natural-born or naturalised subject of Her Majesty, and a person who, 
in respect of the land which he applies to select, or any part thereof, is 
not an agent or a servant of or a trustee for any other person, and who 
at the time of his application has not entered into any agreement 
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expressed or implied to permit any other person to acquire by purchase Fisher v. Tully. 
or otherwise the land for which he applies. Lilley, J. 

Now, these are all most important conditions. If the lessee were 
entitled absolutely under the Commissioner's certificate, under subsecs. 
6, 7, and 9, the leasehold estate in his hands would be discharged 
from these important conditions. He might be trustee or agent for 
another, he might be an infant under the age of 21 ; in fact, if the 
certificate was final, the leasehold estates would be discharged from 
these conditions. We now come to see why the Governor is to 
come in and review the matter. The Commissioner's certificate is but 
to limited conditions ; the Governor sees that the other conditions 
snrrounding the leasehold title have been fully complied with before he 
makes the grant. He is the person to give the grant, the Com- 
missioner only gives the certificate, and he (the Governor) has to see 
not only that the lessee has a certificate from the Commissioner show- 
ing the performance of these limited conditions, but that he has faith- 
fully complied with the other conditions of the statute. That seems 
to me to be the obvious reason for the interference of the Governor „ 
after the certificate has been granted. If we look to s. 5 of the Act we 
shall see that the Governor is called in upon other occasions. Very 
possibly this section may override the whole Act — " All questions shall 
be decided by the Commissioner, who shall give his decision in open 
Court subject to to confirmation by the Governor-in-Council." 

There we have the Governor called in again to deal with the decision 
of the Commissioner, or in other words to review the question of 
performance or non-performonce of conditions before giving a grant. 
I think that is all I need say upon that point. I agree with the inter- 
pretation of the section, "that the last payment of instalments " means 
the last payment of rent — the balance of the rent. The scheme of the 
Act is perfectly simple ; the Legislature had in view the settlement of 
the country, and they allowed these conditional purchasers to acquire 
land at a fixed and low rent upon condition that they performed certain 
other obligations — viz., fencing, cultivation, or residence; all intimat- 
ing the intention of the Legislature that there should be settlement. 
But in order to guard the rights of the Crown, or the people of the 
country, they issued to them a lease defeasible only on the failure to 
perform these conditions. So that the Crown kept within easy control 
the conduct of these selectors. So long as the lease continued the 
money was called rent, but when a man had performed these conditions 
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Fisher v. Tully. and had made after the three years, or at the conclusion of the lease, 
Lilley, J. the last payment of instalments, so soon as the final payment was 
made, he had acquired an inchoate right to the freehold, and it would 
be his if he satisfied the Governor that he had fulfilled all the other 
conditions required. Then, on the question of the waiver of the con- 
dition in the 58rd section, I think we must adhere to the decision of 
the Court, that where the statute itself gives no discretion to the 
Governor, but imposes an express condition or obligation, he has no 
power to dispense with it. He could make no waiver of a statute of 
the Legislature of this country requiring lands to be alienated upon 
certain conditions; the Legislature has not given that discretion, and, 
in this instance, 1 must hold that he could make no waiver on his own 
authority. Then is it a condition that the selector must live in Queens- 
land? I think there is only one construction to be placed upon these 
words : On making application under the clauses of this Act, a con- 
ditional purchaser is required to make a solemn declaration in the 
terms of Schedule E. It is upon the faith of that declaration, as it 
seems to me, that he obtains his title to the lease. He must live in 
Queensland, whatever that may mean, to give him the right to make 
the application. The declaration must be true, and the lease set out 
in this case shows that it was upon conditions founded upon the truth 
of this declaration that the land was leased to the plaintiff. There is 
nothing on the face of the lease to show that the Governor had 
determined that the declaration was true, nothing to show that it was 
rea judicata. All that appears on the face of the lease is that a declara- 
tion has been made. The recital is first, that "Mr. Fisher lately 
made application to us in the mode and terms required by the 
46th section of the Act," pointing at once to the declaration, 
and simply stating that he had made an application in the mode 
and terms of the statute. In the second recital it is said, 
"Whereas such application has been considered, and the land 
allotted to the said lessee." But there is nothing there to decide the 
truth or otherwise of the declaration. It would show rather that the 
land had been allotted on the consideration of that declaration having 
been made — on that only. The recital concludes with the words 
" subject to the rights, privileges, terms, conditions, provisions, excep- 
tion, reservations, and provisoes in the said Act and hereinafter men- 
tioned.' ' So that the lease was granted upon the condition — as I 
hold — upon the faith that the declaration was true. Then the latter 
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part of the " habendum " was pointed out by Mr. Garrick as imposing Fisher v. Tully 
some conditions included in the statute, " or any regulations there- Lilley, J. 
under relating to selections of a like nature contained." So that the 
whole lease is a lease not adjudicating anything, but granting some- 
thing upon the faith of another state of circumstances being true, that 
the declaration was a solemn and true one. I think that upon that 
ground I must hold that there was no waiver, and that the matter was 
not res judicata so as to create a waiver, even if the Governor had the 
power. 

Upon the third ground, which depends upon the construction 
of the declaration, I have thrown out certain expressions of opinion 
during the argument, and my brother Lutwyche has so clearly set out 
the opinions of the Court upon that head, that I do not think it neces- 
sary to repeat them. It seems to me that it would be absurd to 
suppose that when the Legislature has required a man to declare 
solemnly that he lived in Queensland, that it meant that he was 
merely physically or corporeally in Queensland — that he was not dead. 
It is almost too absurd to hold for a moment that that could be the 
construction of the word " live" in this declaration. I agree with Mr.- 
Justice Lutwyche that the word " live " means residence and some- 
thing more ; nothing so high as domicile — that would be too high. 
A man might come here for the purpose of making his fortune and 
make the colony his home, but without any intention of changing his 
former domicile. He would do more than simply reside, to reside 
would be included in the word " live." " Live " means, I think, " I 
have my home here — permanent home " — although, of course, not a 
necessity never to leave it for a certain time. 

For these reasons, I agree with my colleague, Mr. Justice Lutwyche, 
and with the Judge below, in the conclusion he came to. I may state 
that I find for myself as a matter of fact that Mr. Fisher did not live 
within the colony of Queensland, within the Act. I think he must 
live in the colony under s. 53 at the time of making the application ; 
his home must be here. Now, he has sworn — in fact, it seems to me 
that he has carefully avoided — I do not think I use too strong an 
expression— I think, upon looking at his affidavits, that he has care- 
fully avoided saying that he lived in Queensland at tlw time lie made the 
application. He has simply said at the time he made the declaration that 
he was living in the colony of Queensland. But that is not sufficient 
under the statute ; so I think 1 must find that he has failed to make 
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Fisher v. Tully. out his case, which it is necessary for him to do to entitle him to a 
Lilley, J. g ran *> if the Court is the proper tribunal and not the Governor. 

CocKiiB, C.J. I agree with the judgments delivered by my learned 
brothers. 

Appeal dismissed with costs. 
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The plaintiff further appealed to the Privy Council, and judgment 
was delivered by 

Sib Montague E. Smith. This is an appeal from the judgment of 
the Supreme Court of the Colony of Queensland, dismissing a suit of 
the appellant, in which he prayed for a declaration that "a valid and 
binding statutory engagement " subsisted between the Government of 
the colony and himself for the grant of certain land to him in fee 
simple, and further prayed that the Government might be decreed to 
issue a deed of grant to him. 

The main defence set up by the answer of the defendant, who repre- 
sented the Government, was that a declaration made by the appellant 
upon his original application to become a conditional purchaser of the 
land, viz., that he lived in Queensland, was untrue, and " a fraud upon 
the Government and people of the colony." ^ 

In 1869 the appellant applied to the Government for some agricul- 
tural and pastoral land, then open to selection by conditional purchasers, 
under The Crown Lands Alienation Act of 1868. The land so applied 
for consisted of 1014 acres, and was numbered 807. 

The application was made under s. 46 of the Act of 1868, which 
enacts : — " The mode and terms of selection shall be as follows : Any 
person may on any office day tender to the Commissioner or land agent 
for the district an application in the form contained in Schedule E." 

The form is as follows : — 

18 . 

"I do hereby state my desire to become the lessee of the 

Crown lands hereunder described, which is now open to selection 
without competition under the provisions of Hie Alienation of Crown 
Lands Act, 1868, and I hereby tender the sum of pounds 

shillings and pence as the first year's rent together with the 

survey fee. I declare that I live in Queensland, and that I am above 
the age of twenty-one years, and that I apply for such portion on my 
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own behalf and for my own use, and not as an agent or trustee for any Fisher r. Tullt. 
other person whatsoever. And I further declare that I apply for the said sir m. E. Smith, 
portion in order that I may use the same, and that I have not entered 
into any agreement to sell, demise, or mortgage the said portion. 
" Declared before me (Signature.) 

" (Signature.) 

"J.P." 

A declaration in the above form was made by the appellant before a 
justice of the peace, and delivered by his agent at the proper office on 
the 29th of November, 1869, but it is to be noted that the only date on 
the declaration was that of the year, " 1869 ; " neither the day nor the 
month was inserted. 

The general scheme provided by the Act in the case of conditional 
purchase is, that a lease is first granted by the Governor to the selector 
for ten years, at a fixed rent (which may become purchase -money), 
payable yearly in advance ; then upon payment of the whole of the 
rent, and, speaking generally, upon performance of the requirements 
and conditions of the lease and of the Act, the lessee is entitled to a 
grant in fee simple. 

Provision is made, as will be presently seen, for the acceleration of 
the right to the grant in fee simple upon prepayment of the whole rent. 

The lease from the Governor to the appellant bears date on the 14th 
of October, 1871. It contains a recital that he had made an application 
for a lease in the mode and terms required by the 46th section of the 
Act. The term is ten years from the 1st of January, 1870, and the 
days for the payment of the rent (£65 10s.) are mentioned in a schedule, 
being the 31st of March in each year. The lease is expressed to be 
made " with, under, and subject to the several rights, powers, privileges, 
terms, conditions, provisions, exceptions, restrictions, reservations, 
forfeitures, and provisoes in the 51st section of the Act of 1868, and 
all other the rights (repeating the above words) in the said Act, or any 
regulations thereunder, relating to selections of a like nature contained." 

Before adverting further to the facts, it will be convenient to refer to 
some of the provisions of the Act of 1P68. 

Section 51 is divided into subsections. 

By subsection 3 the lessee is required, within six months from the 
date of selection, to erect boundary posts, or a good and substantial 
fence along the boundary. 

N 
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Fisher r. Tully. Subsection 5 enacts that " the lessee, his agent, or bailiff, shall reside 
Sir M. E. Smith. on ^ e selection continuously and bond fide during the term of his lease." 

Subsections 6 and 7, which provide for an acceleration of the right 
to a grant in fee, are as follows : — 

" (6.) If within three years from the date of selection by lease of 
any pastoral land the lessee shall prove by two credible witnesses to the 
satisfaction of the Commissioner that he has resided in person or by 
bailiff on the said land for a period of two years, and that a sum at the 
rate of not less than 10s. per acre for first-class pastoral land, and 
5s. per acre for second-class pastoral land has been expended on 
substantial improvements on the said land, or that he has fenced in 
the whole of the said land with a good and substantial fence, then the 
Commissioner shall issue a certificate that the conditions aforesaid 
have been duly performed, and the said lessee shall be entitled to a 
deed of grant in fee simple on the payment of the balance of the ten 
years rent. 

" (7.) If within three years from the date of selection of any agricul. 
tural land the lessee shall prove by two credible witnesses to the 
satisfaction of the Commissioner that he or his bailiff has resided on 
the land for a period of not less than two years, and that he has 
expended a sum equal to 10s. per acre on the land comprised in such 
lease, or if at any time during the currency of any such lease the lessee 
shall prove by two credible witnesses to the satisfaction of the said 
Commissioner that he has cultivated one-tenth part of the land, or if 
within three years from the date of selection the lessee shall prove by 
two credible witnesses to the satisfaction of the said Commissioner 
that he or his bailiff has resided two years on the said land, and fenced 
in the whole with a good and substantial fence, then the said Com- 
missioner shall issue to such lessee a certificate that he has duly 
complied with the conditions of this Act, and the said lessee shall be 
entitled to a grait of the land in fee simple on the payment of the 
balance of the ten years' rent." 

Subsection 8 provides that no lease shall be transferred until the 
original selector has obtained the certificate mentioned in the above 
subsections. 

Subsection 9, which is material in one view of the case, is as 
follows : — 

" If after a lessee has obtained a certificate by the Commissioner 
that he has duly completed the conditions of cultivation or improve- 
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ment and residence required by this Act, he shall pay into the hands of Fisher v. Tully. 

the land agent a sum equal to the aggregate amount of the annual g ir m. k. Smith. 

rents which would become due during the unexpired portion of the 

term of ten years 1 lease, together with the amount of the deed fee, such 

lessee shall be entitled to a deed of grant in fee simple of the lands 

comprised in such lease. Tf during the currency of any such lease the 

lessee shall not have duly fulfilled the conditions hereinbefore specified, 

then, on the expiration of the term of lease it shall absolutely cease 

and determine, and the lessee shall not have any claim whatsoever to 

any renewed lease, or priority of claim to either lease or to purchase 

the land comprised therein, or the improvements, or to compensation 

for any part thereof." 

The 57th section of the Act, containing the provision on which the 
judgment of the Supreme Court rests, is as follows : — 

" So soon as a lessee shall have made the last payment of instalments 
as hereinbefore provided, he shall be entitled to a grant in fee simple 
of the land leased to him, subject, however, to the payment of the fees 
chargeable on the issue of deeds of grant, and provided that he shall 
prove to the Governor-in- Council that he has faithfully complied with 
all the covenants and conditions contained in or implied by his lease 
under the provisions of this Act." 

To revert to the facts of the case. On the 20th of March, 1872, the 
Commissioner of Lands granted a certificate to the appellant that he 
had by his bailiff resided on the land for two years and had properly 
fenced it ; and it is not disputed that this certificate was duly obtained, 
and satisfied the requirements of the 6th and 7th subsections above 
set out. 

On the 27th of June, 1872, the appellant paid into the Colonial 
Treasury at Brisbane the aggregate amount of the rents for the unex- 
pired portion of the term, together with a proper fee for a deed of grant, 
and the money was received at the Treasury and a receipt given for it 
by the authority of the Colonial Treasurer. 

Having thus complied with the conditions of the 6th and 7th sub- 
sections, the appellant applied to the Government for a grant in fee 
simple, but was met by the objection that the declaration that he lived 
in Queensland, made on his application for the lease, was untrue, and 
that the Governor would on that ground withhold the grant. There- 
upon the bill in this suit was filed. 

The judgment of the Supreme Court proceeded on the ground that 
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Fisher r. Tully. the appellant was not entitled to a grant of the fee until, in addition 
Sir M. E. Smith. to the certificate of the Commissioner, he had satisfied the provision of 

the 67th section, and proved to the Governor-in-Council " that he had 
faithfully complied with all the covenants and conditions contained in, 
or implied by, his lease under the provisions of this Act." 

The Court also held that the decision of the Governor-in-Council 
was conclusive, but declared its opinion, if the question was open to 
the Court, that the declaration that the plaintiff lived in Queensland 
was, in point of fact, untrue. 

On the part of the appellant, it was contended that, upon the true 
construction of the Act, his title to a grant was complete under the 6th, 
7th, and 9th subsections of s. 51, upon his obtaining the certificate of 
the Commissioner, and paying the full rent reserved by the lease, his 
learned counsel insisting that the provision in the 57th section was 
applicable only to leases which had expired by effluxion of time. 

It is somewhat singular that the answer does not refer to the 57th 
section, nor in terms raise the objection as a bar to the suit, that the 
appellant had not proved or offered to prove to the Governor-in-Council 
his compliance with the conditions of his lease. If the 57th section is 
applicable to the case, it would seem to be clear that such a bill as the 
present could not be sustained until an offer, at the least, to give such 
proof had been made to the Governor-in-Council. 

Their Lordships, however, in consequence of the opinion they have 
formed on the nature and effect of the declaration made on the applica- 
tion for the land, do not think it necessary to decide the question 
whether the 57th section applies to cases like the present, or whether, 
if it were applicable, the decision of the Governor-in-Council would be 
conclusive. 

It may, however, be observed that even in the cases to which the 
57th section is applicable, whilst it might be within the province of the 
Governor to determine conclusively whether the conditions of the 
tenure had been in fact performed, it is not to be assumed that his 
decision on the question of what are or are not conditions would, as 
supposed by the learned Chief Justice, be equally conclusive. 

Passing, then, to the declaration itself, the first question to be 
considered is the meaning of the word " live." It is not a technical 
word, and was evidently used by the Legislature in a popular sense. 
So reading it, no one can reasonably doubt that the word implies some- 
thing different from the transient presence in the colony of the 
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applicant for land, and that it imports that the applicant is dwelling in Fisher v. Tullt. 

Queensland, having made it, for the time at least, his home. This gj r ^ g Smith. 

construction does not exclude his having residences in other places, 

where he may sometimes be consistently with Queensland being his 

then place of abode, nor does it require an intention on the part of the 

applicant to make the colony his permanent home, in the sense required 

to create a new domicile there. 

The issue as to the truth of the declaration is distinctly raised in the 
pleadings. The bill alleges that the plaintiff duly made " the solemn 
declaration required by the 58rd section " (which is nearly in the same 
terms as that required by s. 46), and alleges also that the Governor 
pretended that the plaintiff did not then live in Queensland, whereas 
he charged that he did then live in the colony within the meaning of 
the Act. The answer, as already stated, alleges that the declaration 
in this respect was untrue, and a fraud upon the Government. 

How then does the evidence given in the cause, on this issue, stand ? 

The appellant filed two affidavits, one sworn at Melbourne, on the 8th 
of January, 1874, the other at Sydney, on the 13th of January, 1874. 

The appellant nowhere says in his first affidavit that he lived in 
Queensland, and although in this affidavit he states that he had 
residences in the three colonies of Victoria, South Australia, and 
Queensland, he does not say where they were situate, or of what nature 
they were, or that he ever occupied any particular " residence " in 
Queensland. The only mention in this affidavit of any particular place 
is that he describes himself as "of Headington Hill, Darling Downs, 
in the Colony of Queensland." 

The 2nd paragraph of this affidavit is as follows : — 

" 2. I first arrived in the Colony of Queensland in the month of 
July, 1868, shortly after which I acquired the most part of the aforesaid 
property in Queensland. Since that time I have frequently visited and 
resided in the said Colony of Queensland, and have also frequently 
visited and resided in each of the aforesaid colonies of Victoria and 
South Australia." 

It is to be observed that this paragraph omits to point out any house 
or place where the appellant at any time resided. 

Still more significant is the manner in which the paragraph specially 
directed to the 29th of November, 1869 (the day of the application) is 
framed. All he ventures to say in it is that he had on that day 
residences in each of the three colonies, " ready to be occupied by me 
at any time at my option." 
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Fisher r. Tully. The second affidavit is still more general, and abstains altogether 
Sir M ITsmith. * rom g ivin S particulars capable of being met and answered. 

In the 4th paragraph he swears that " the delaration was true in 
substance and in fact." The 20th paragraph is as follows :— " At the 
time when I made the declaration as aforesaid, I was living in Queens- 
land." Although he thus swears that he was living in Queensland at 
the time he made the declaration, he omits to supply the date of 
making it, which may have been some months before his application 
was tendered to the Commissioner, and he abstains from stating 
particular facts. The conclusion is irresistible that he purposely 
refrained from doing so, finding himself unable to go beyond the loose 
statements already made in his first affidavit. 

Affidavits by two land officers, Mr. Hume and Mr. McDowell, were 
filed on the part of the Government. Mr. Hume was staff surveyor of 
the district of Darling Downs, Queensland, and resided in it from 1865 
to 1870. He also constantly visited the Darling Downs district after 
1870, his family having continued to reside there. In his first affidavit 
the appellant had described himself kl of Melbourne, in the Colony of 
Victoria ; also of Hill River and Bundaleer, in the Colony of South 
Australia ; and of Headington Hill, Darling Downs, in the Colony of 
Queensland." In his second affidavit he describes himself, after 
mentioning the other two colonies, " of Talgai, and Headington Hill, 
Darling Downs." Mr. Hume says that he became well acquainted 
with the residents in the Darling Downs district. He states that the 
residence called Headington Hill was built in 1868, and was occupied 
in that year and in 1869 by Mr. Davenport ; and that another house 
known as Headington Hill was afterwards built, and occupied by Mr. 
Davenport's manager. He also says that the place called Talgai was 
during all the time he knew the district occupied by Mr. Hanmer 
and his family. He adds (paragraph 10) " The plaintiff did not, to my 
knowledge or belief, ever live at either of the Headington Hills 
mentioned in my affidavit, or at Talgai, or elsewhere in Queensland, 
unless it may have been during some short visit to the colony." He 
says that about five years previously he was introduced to the appellant 
by Mr. Davenport, but never met him in the colony upon any other 
occasion. Mr. Hume concludes his affidavit in these words : — 

"A man of the plaintiffs position could not have lived in this 
district or been in it for any length of time without my knowing it or 
having heard of it. I never knew or heard that the plaintiff ever lived 
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or resided in this district or in this colony, and I believe he has never Fisher v. Tully. 
been a resident of this colony." 8i r m. e. Smith. 

It is difficult to have stronger negative evidence than this gentleman's 
affidavit supplies. 

Mr. McDowell became Commissioner of Lands for the district of 
Darling Downs on the 1st of January, 1870, and appears to have 
known the district only since that time. He says that the appellant, at 
long intervals, used to visit the colony, remaining about four weeks at 
a time, but was never a resident of the district ; and that, as far as he 
knows and believes, " he could only have lived at Headington Hill or 
elsewhere in the colony during his temporary visits thereto." 

This evidence on the part of the Crown might not have availed 
against satisfactory proof on the part of the appellant that he had 
lived in Queensland ; but no such proof is forthcoming. Their 
Lordships have already commented on the unsatisfactory and defective 
nature of the appellant's affidavits, and even the meagre statements 
contained in them are wholly unsupported by any witnesses on the 
part of the appellant. It is obvious that if the appellant had really 
lived in Queensland abundant evidence of the fact might have been 
produced. Moreover, the appellant declined to submit himself to be 
cross-examined when the Government desired to do so. It appears 
that his legal advisers took some objection to the regularity of such a 
proceeding ; but if the appellant had chosen to meet the challenge of 
the Government, an opportunity would have been gained for explaining 
his real position. 

Again, the omission of the month in the declaration, and the absence 
of any proof of the time when it was in fact made, are circumstances 
pregnant with suspicion. 

Their Lordships are therefore driven to the conclusion, agreeing in 
this respect with the judges of the Supreme Court, that the declaration 
is untrue. 

Then could the appellant have himself believed in this truth ? Could 
he have mistaken the sense in which the word " live " was used in a 
declaration of this kind ? In their Lordships' view it is impossible to 
suppose that a man of ordinary intelligence could so far misunderstand 
the meaning of the word as to believe that short and transient visits to 
the colony,- which is the utmost that has been shown to have occurred, 
would satisfy it. The facts were entirely within the personal knowledge 
of the appellant, and if sheltering himself, it may be, under some 
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Fisher v. Tclly. assumed uncertainty of the meaning of the word " live,*' he chose to 
Sir M. E. Smith, make the declaration without a bona fide belief in its truth, that would 

constitute such misrepresentation as would in law defeat the contract, 
provided it is established that the declaration was of a material matter, 
and one of the inducements for entering into it. 

On this point their Lordships think that the declaration was not 
only of a material matter, but that it formed one of the bases on which 
the contract was founded. The 46th and 53rd sections both require 
the declaration containing the representation that the appellant lives in 
the colony to be made before a justice of the peace, and upon it, when 
made, the contract proceeds. It is also recited in the lease as the 
foundation of the grant. Further, it may be gathered from the general 
scope of the Act that residence in the colony was meant by the Legisla- 
ture to be an essential qualification of applicants for lands of the class 
selected by the appellant. The object was to encourage and obtain 
settlers in the colony. 

The learned counsel for the respondent, Mr. Kekewich, likened the 
present suit to one for specific performance, and cited Cadman v. 
Horner (18 Ves. 10), and other decisions of the same class, in which 
the Court refused to exercise its jurisdiction to decree specific perform- 
ance, where the plaintiff had been guilty of misrepresentation, or did 
not come into Court with clean hands. There is no doubt an analogy 
between the cases, though it may not be complete, the intervention of 
the statute creating differences in some respects between the present 
contract and those which are purely personal. That the condition in 
question is imposed by a statute does not, however, create a distinction 
in favour of the appellant, and therefore, upon the principle of the 
cases referred to, and independently of the 128th section of the Act of 
1868, their Lordships think that the appellant, who is an actor in this 
suit, and asks the Court to enforce a right springing from what he 
describes in his bill as a valid and subsisting statutory engagement, is 
not entitled to the relief he prays. In one of the cases referred to by 
the learned counsel for the appellant, Mr. Wood, the judges very clearly 
point out the distinction between suits brought to enforce contracts, 
and those brought to avoid them. (Feret v. Hill, 15 C.B. 207; see 
also Canham v. Barry, 15 C.B. 597.) 

No questions of waiver, or of election to affirm the contract, arise in 
this case, there being an entire absence of evidence that the officers of 
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the Government knew that the declaration was untrue, either at the Fisher r. Tully. 
time when the lease was granted, or when the rents were received. gj r m # % % g m ith. 

Nor are their Lordships now called on to determine whether the 
Government is bound to repay to the appellant the prepaid rents, or 
whether possession of the land can be retained by him until they are 
refunded. Questions of this kind might arise in a suit brought to 
avoid the contract, and recover the land. 

'In the result their Lordships will humbly advise Her Majesty to 
affirm the judgment of the Supreme Court with costs. 

Solicitor for appellant : Graham L. hart. 

Solicitors for respondent : Little & Browne. 
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In re BUCHANAN AND CO. 



[In Insolvency.] 

1876. 

5th July, 



Cockle, C.J, 



Partnership — Insol vency — Ann ulmen t of adjudication . 

B. ai ranged with T. and M., of Sydney, that they should forward to him at 
Brisbane, where he was about to reside and carry on business, consignments of 
goods for sale, it being agreed that B. should retain half the profits of the sales. 
Under this arrangement, T. & M., for about twelve monthe^consigned goods to B. f 
and M., during that time, advanced moneys to B. for the purposes of the business 
in Brisbane. B. held himself out in Brisbane as the resident partner in a firm of 
B. T. <k M., and M. , although aware of the representation, took no steps to 
contradict it. 

Held, that there was no continuing partnership in the business at Brisbane 
between B. A T. <k M. 

Application to annul an adjudication order made upon the peti- 
tion of Buchanan adjudging himself and Robert Thorne and 
Robert Meiklejohu insolvent under the style and firm of " R. W. 
Buchanan and Co.," so far as the order related to Thorne and 
Meiklejohu. From affidavits it appeared that Buchanan, being about 
to reside and carry on business in Brisbane, entered into an arrange- 
ment with the Sydney firm of Thorne and Meiklejohu, under which 
they agreed to forward him consignments from Sydney to Brisbane to 
be sold by him in the latter place, and to allow him half the profits 
upon all goods sold by him for them under the arrangement. Goods 
were thereupon consigned to Buchanan by Thorne and Meiklejohn 
under the arrangement, and continued to be so consigned for about 
twelve months. During that time Meiklejohn frequently assisted 
Buchanan by advancing him sums of money for the purpose of carry- 
ing on the business in Brisbane. Buchanan represented himself to his 
customers in Brisbane, as resident partner in the firm of Buchanan, 
Thorne, and Meiklejohn, and although Meiklejohn was aware of the 
representation, he took no steps to prevent or contradict It. At the 
expiration of about twelve months from the date of the first consign- 
ment by Thorne and Meiklejohn to Buchanan, Meiklejohn declined to 
make any further advances to Buchanan. Buchanan then became 
insolvent on his own petition, and procured Thorne and Meiklejohn 
to be adjudicated insolvent with him as partners in the firm of 



Vol. IV.] SUfRfeME COUtlT REfcORtS. 208 

Buchanan and Co. by the order of adjudication concerning which the In re Buchanan. 
application was made. Cockle, C.J. 

Griffith, A.G., and Hely in support of the application cited Haird 
v. Planque (1 F. & F. 844), Ex parte Augerstein (L.R. 9 Ch. 489). 

Blake, Q.C., and Harding for the Official Trustee cited Peacock v. 
Peacock (16 Ves. 49), Spencer v. Billing (8 Camp. 810), Gurney v. Evans 
(8 H. & N. 122), Parker v. Barker (1 B. & B. 9). 

Cockle, C.J. The burden of the proof was on Thorne and Meikle- 
john ; but in weighing the evidence, the fact that they had to prove 
a negative is material. Slight proof would shift the presumption 
resting solely on an affidavit used ex parte, without notice to them. 
The order does not contain words limiting the adjudication so as to 
make it expressly against the partnership, and I give no 
opinion either as to the form of the adjudication, or its effect 
upon the several personalty of Thorne or Meiklejohn within or 
without this colony. The question is, not whether, through rashness, 
negligence, or design, Meiklejohn has rendered Thorne and himself 
liable to third persons, by holding himself out as a partner of 
Buchanan. The question is, whether Buchanan was a partner of 
Thorne and Meiklejohn, or of one of them, at the time of the insol- 
vency. Buchanan's own affidavit, even if uncontradicted, would 
scarcely lead me to infer that there was a partnership. It seems to 
me, at least, as possible that Buchanan was an agent, the amount 
of whose remuneration was determined by the prolits. Going halves 
does not necessarily imply partnership. There is a contradiction 
rather than a corroboration of Buchanan. The fact that Meiklejohn 
was regarded by customers in the Edward-street store as a partner 
in the firm of Buchanan and Co. ought not to have made Buchanan 
regard himself as a partner in the firm of Thorne and Meiklejohn. 
The strongest passage relied upon in the letters put in evidence is 
quite consistent with the supposition that Buchanan wa& a mere agent, 
or at most, a joint adventurer in a number of isolated transactions. 
Even if a partnership could be said to have existed in each adventure, 
there was none existing at the time of the insolvency. The ordinary 
course of business wherein consignments were made from Brisbane to 
Sydney would seem, according to Kelly, to have been a very limited 
one. If Kelly be wrong, one would think that the books of 
Buchanan would throw light on the subject. The books have not been 
produced. I notice that in Buchanan's affidavit of the 20th March, 
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In re Buchanan, not even the month of the visit of himself and Meiklejohn to Sadleir 
Cockle. C.J. i g mentioned. Without going into the evidence in contradiction, I 

remark that the slight corroboration afforded by admissions to third 
parties, and the silence of Meiklejohn when Buchanan styled himself 
a resident partner, does not, in my view, materially affect the ques- 
tion. I do not impute mendacity to Buchanan, but I say that if, 
under the circumstances which he has mentioned, he believed himself 
to be a partner at the time of the insolvency, then he drew large 
inferences from small premises, and I cannot follow him. As to 
Thorne, I could hardly at any time have had any serious question ; 
but on looking carefully into the evidence, or such portions as I 
thought it necessary to go into, I see that there is as little case as 
against Meiklejohn. I think, therefore, that both these insolvencies 
must be annulled, and in each case with costs to come out of the 
estate. 

Solicitor for the applicants: W. H. Wilson. 

Solicitor for the Official Trustee : Graham L. Hart. 
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DUNCAN v. WOOD. 

Attachment — Mortgagee — Garnishee — Common Law Process Act of 1867 rT p -, 

(31 Vic, Xo. 4/, 8*. 3», 36, 38— Heal Property Act of 1861 (25 1876 

Vic. , Xn. 14/, s. 60. 25th July. 

A mortgagee of either real or personal property, whether in or out of possession, Lilley, J. 

cannot be made a garnishee under a writ of foreign attachment under The Common 

Law Process Act of 1867. 

Inquiry to determine whether certain lands and chattels the pro- 
perty of the defendant, in the custody and control of E. B. C. Corser 
& Co., garnishees, were available under a writ of attachment obtained 
by the plaintiff, Duncan, against the defendant, Wood. 

The proceedings were instituted under ss. 35, 36, and 88 of 81 Vic, 
No. 4. The garnishees claimed to be entitled to the property as 
mortgagees, and contended that a mortgagee could not be made a 
garnishee in respect of his securities. 
The facts and circumstances appear in the judgment. 
Griffith, A. (Jr., for the plaintiff. 
Harding for the garnishees. 

The following cases were cited : Sandon v. Hooper (6 Beav. 246, 14 
L.J. Ch. 120), Crisp v. Plate! (8 Beav. 62), Watts v. Symes (1 De G. 
M. & G. 240), Pemandry v Metcalfe (2 Vera. 621). 

Lillet, J. The defendant being absent from the colony, the plain- 
tiff obtained, on the 15th February last, a writ of attachment under 
The Common Law Process Act of 1867, upon certain lands, personal 
estate, and chattels, alleged to be the property of the defendant, in 
the custody and control of Corser and Co., who were served with the 
writ as garnishees. It appears on the evidence since taken before 
myself and a commissioner, that the property consisted of real estate 
at.Waitemata and Poison, of two ships, of valuable ballast, of cattle, 
and of promissory notes the proceeds of freight or passage money 
earned by the ships in carrying South Sea Islanders. Mr. Corser, who 
was examined, set up title on behalf of his firm as mortgagees of the 
real estate, ships, and cattle, and denied the right of the plaintiff 
to attach any portion of the mortgaged property in his hands, his 
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Duncan v. Wood, contention being that The Common Law Process Act does not apply 
Lilley, J. *° the caBe °f a mortgagee, who, he contends, cannot be made a gar- 

nishee in respect of his securities either real or personal. Section 35 
of the Act shows that the property to be bound by the attachment is 
"All and singular the lands, hereditaments, moneys and chattels, bills, 
bonds, and other property of whatsoever nature in the custody or 
under the control of such garnishee then belonging to the defendant, 
or to or in which the defendant shall then be legally or equitably en- 
titled, or otherwise beneficially interested, ivc, Ac." In order to as- 
certain whether the Legislature intended a mortgagee to be made a 
garnishee, we may usefully trace the course of legislation on this 
subject, and must, of course, regard the law of property, real and per- 
sonal, and the rights and relations of mortgagor and mortgagee at 
each distinct period. Sections 29 to 45 of the Act are re-enacted in 
the 'Consolidation" from the 4 Vic, No. 6. The law of property at 
that time made a mortgagee the owner of the land mortgaged to him 
subject to a right or equity of redemption by the mortgagor on pay- 
ment of the principal and interest. The same law applied to chattels. 
All, therefore, that 'belonged" to the mortgagor was this equity or 
right of redemption, which was not in" the 'custody" and still le^sj 
under the "control" of the mortgagee, who could not deprive t he- 
mortgagor of it, or hinder him in asserting it. It was an intangible 
thing not in the "possession" of the mortgagee, even when he had the 
physical possession of the estate. Unless, therefore, some kind of 
chattel estate was excepted by special legislation or common law from 
the general rule, there would appear to have been nothing in the 
custody or control of a mortgagee belonging to a mortgagor which 
could be attached at the time of the passing of the 4th Vic, No. 6. 
This observation applies to ships. It is difficult to ascertain what was 
the law of registered shipping in the colony at that time. The law 
was established by Governor's proclamations, but I think we may 
safely assume, from all our early colonial legislation, that it did not 
essentially differ from the law of England. Before the passing of 
Lord Liverpool's Act (26 Geo. III., c. 60), a mortgage of a ship would 
have the same effect as that of any other chattel at common law ; it 
would leave only the right of redemption, and would, therefore, be 
no exception to the rule I have stated. Between the 26 Geo. III. and 6 
Geo. IV., however, it was doubted whether a mortgage with the 
statutory forms did not necessarily transfer the whole interest, and 
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whether there was, in fact, any equity of redemption. The better Duncan v. Wood. 
opinion would appear to have been that there was ; so that on the Lilley, J. 

assumption that our colonial law did not differ from that of the 
mother country, the general rule would seem to have prevailed here. 
Since the passing of the 6 Geo. IV. (the first of the later Registry Acts), 
all doubt as to the right to redeem has ceased, and as I find no special 
colonial proclamation or Act placing property in ships on a different 
footing, the rule was still the same, and the mortgagee would have 
nothing in his custody or control belonging to the mortgagor which 
could be attached under 4 Vic, No. 6. The Act under which this 
writ of attachment has been issued was, however, passed in 31 Vic, 
and a question of some nicety arises whether our Real Property Act 
(25 Vic, No. 14, and the 17 and 18 Vic, c 104— The Merchant 
Shipping Act of 1854), have altered the nature of a mortgagee's 
title so as to render the first-named Act applicable. These two Acts 
last mentioned, although not identical in language, are (the Real Pro- 
perty Act being founded on the Shipping Acts) similar in princple, 
which is this : — The mortgagee does not now become the owner of 
the mortgaged property "except," says the Shipping Act, ''so far as 
may be necessary for making such ship or share available as a 
security for the mortgaged debt" : and our Real Property Art (s. 60) 
declares that the mortgage 'shall operate and take effect only as a 
security for the sum of money intended to be thereby secured." Both 
Acts give the mortgagee rights beyond those of an ordinary lienee. 
He may take the rent and profits of realty, he may take possession 
of realty or personalty, he may sell, and in respect to both classes of 
property, he may give an absolute indefeasible title to a purchaser. 
Although he has no legal estate hmself, he may pass one to his pur- 
chaser, according to the nature of the property. Neither Act has 
altered the relation of the mortgagee to his mortgagor, as it existed 
independently of the Acts, and he may still exercise all his powers 
and pursue all his remedies, he may consolidate his securities and de- 
mand redemption of all, he may require the mortgagor to redeem if 
he seeks an account, Jcc, <fec Does the alteration in the law between 
4 Vic, No. 6, and 31 Vic, No. 6, that the legal estate or property shall 
no longer vest in the mortgagee, bring him within The Common Law 
Process Act as a garnishee? It would be difficult to say that a mort- 
gagee out of the possession had either the custody or control 
of the property. But in this case Corser and Co. are mortgagees 
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Duncan v. Wood, in possession of all the property except a farm called 
Lilley, J. "Waitemata." I think that must be left out of consideration, and 
the question answered with reference to the property in their posses- 
sion. If the provisions of 4 Vic, No. 6, had not been re-enacted in 31 
Vic, No. 4, after the change in the law of property, the question could 
be answered at once — No. But as the statutes stand, it will require a 
more extended review of the language of The \Jommon Law Process Act 
(31 Vic, No. 4) to ascertain whether it indicates a mortgagee — 
whether the remedies it gives a plaintiff are consistent with the rights 
and remedies of a mortgagee — whether it makes provision for preserv- 
ing the latter, or whether, if such provision be absent, it does not show 
that these sections of the Act were not intended to have a wider opera- 
tion than they had when they formed a part of the 4 Vic, No. 6. In the 
first place, then, is a mortgagee in possession a mere "custodian or con- 
troller" of property over which he may exercise rights of absolute 
ownership by sale? I think not. Is it consistent with the power of 
sale given him by the statute regulating his contract that he should 
be liable in damages for exercising it otherwise than for the use of 
the plaintiff (s. 35) ? Is it consistent with his contract that the judge 
should be enabled to order part or parts of the property to be holden 
for the satisfaction of the plaintiff, without any provision, even, for 
valuing the mortgagee's security? Can the mortgagee's .security be 
correctly called in legal language, which the Legislature is supposed 
to use, "a claim or lien" ? Is it not something higher ? I think it is. 
It seems to me, therefore, that the rights and remedies given to a 
plaintiff are such as might, without inconvenience, be given to him 
against property in the hands of a mere casual custodian or controller, 
subject to a temporary or incidental claim or lien, but not against 
the more extensive rights of a mortgagee. The statute says that the 
property is to be attached, subject to " any bona fide prior claims or 
liens thereon." Does it make provision for preserving and enforcing 
the rights and remedies of a mortgagee? It makes no provision for 
taking the mortgagee's account. It merely gives a right to examine 
the garnishee, in a " summary way" ; and that this is not an account — 
taking between mortgagee and mortgagor — is obvious from the fact 
that there is no provision for redemption when the examination is 
taken. In Equity, the prayer for an account is in general equivalent 
to an offer to pay the balance to the mortgagee, but here the statute 
makes no such provision to protect the garnishee. If the plaintiff's 
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contention be right, he would be entitled to call the mortgagee to an Duncan v. Wood. 
account without the correlative obligation of discharging his mortgage Lilley, J. 

debt or the balance. This would confer on him a right more extensive 
than that of the defendant, the mortgagor. I need not multiply in- 
stances. It is sufficient to say there is no provision for consequential 
relief which follows a declaration of right in equity, unless by statutory 
exception. The Common Law Process Act provides no machinery, 
either legal or equitable, for the adjustment and enforcement of a 
mortgagee's rights and interests, and its absence indicates that there 
was no intention to include him as a garnishee. It seems to me that 
the absence of these provisions shows the law has not been extended, 
and that Corser and Co. cannot be made garnishees either as mort- 
gagees in or out of possession of the real estate, even if that be under 
our Real Property Act, and certainly not if it remains under the old 
Common Law, nor of the ships, cattle, or other property under their 
mortgages. The plaintiff, however, claims that, if not entitled to 
those, he has a right to attach in Corser and Co.'s hands, a quantity 
of ballast valued at about £450. The evidence certainly does not show 
that this ballast is in their possession, and if it is, Corser says that 
everything is included in his mortgage. This may be his construc- 
tion of the deed, which is not, nor are any of the deeds, before me. In 
law, ballast does not pass by a transfer of the ship and its furniture. 
I have no evidence to justify me in continuing an attachment on pro- 
perty not shown to be in their custody or control, nor to have any pre- 
sent existence anywhere.* The only remaining item of property on 
which the plaintiff makes a claim is, I think, the promissory notes due 
for the freight or passage-money of the Islanders. These notes are for 
earnings of the ships since Corser and Co. became mortgagees. It 
seems they have been received since they took possession, and since 
the defendant left the colony in September, 1875. The mortgagee 
takes the right to receive the earnings as incident to the ship. Corser 
Mid Co. seem throughout to have been in possession in the combined 
character of agents and mortgagees. Moreover, the notes appear to be 
in Corser and Co.'s name, who appear to have found the moneys for 
the various voyages. I think the attachment cannot continue on these 
notes. 

Supposing, however, that Corser and Co. could be liable to an 
attachment of property in their possession as mortgagees, they con- 
tend that there s nothing after satisfying their claim which " can 
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Duncan v. Wood, be made available to satisfy the plaintiff's cause of action," but that 
Lilley, J. m fact the property is not of value equal to the defendant's indebted- 
ness to them. An intricate mass of accounts have been filed, but so 
far as particulars are stated in the evidence, it appears that on the 
15th February, when the writ was served on them, the properties were 
valued (exclusive of the ballast and promissory notes) at £4,650, 
whist the defendant's debt to them was £7,229 9s. 2d., and in March 
was £6,174 4s. 6d. The whole of the outstanding accounts would not 
cover the deficiency. It is not possible to discover from the evidence 
how much of the outstanding accounts for the ships is covered by pro- 
missory notes, but the amount of the promissory notes detailed in the 
evidence is far- — veiy far — below the total of the unpaid accounts. I 
have prepared an account of the five trips of the two ships ; but from 
the evidence, one large item — for repairs — which the mortgagees 
would be allowed, so far as they were necessary, may or may not have 
been added to the items of expenditure. If it has been so added, and 
if all the outstanding accounts should be paid, there would be a profit. 
If the sum for repairs had not been added to the expenditure, there 
would be a loss on the working of the ships, and nothing to attach. 
In the view I take of the law, and the rights of the mortgagees, it is 
not material whether there was a profit or loss, and I have prepared 
and will append the account merely for use, should it be hereafter re- 
quired. The attachment will be wholly dissolved. I allow the gar- 
nishee the reasonable expenses of his attendance before me in Bris- 
bane and before the Commissioner, and I reserve leave to the parties 
to be heard on the general question of costs beyond that I have already 
allowed within the time I have fixed. 

Solicitor for the plaintiff : Macpherson. 

Solicitor for the garnishees : Lyons and Chambers. 
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In re KERMODE. 

The Matrimonial Causes Jurisdiction Act of 1864 (28 Vic , No. 29), «s. 
11 — Protection order — Discretion of justices to discharge order on 
application of a creditor. 

Under s. 11 of The Matrimonial Causes Act of 1864, justices in making a protec- 
tion order are not compelled to make an order taking effect from the date of the 
desertion of the wife by her husband, but may, at any time during the continuance 
of the desertion, grant an order taking effect from any date subsequent to such 
desertion. 

The Supreme Court will not interfere with the power of justices with respect to 
the discharge of a protection order unless there has been manifest error on the 
part of the justices in the exercise of their power. 

Motion on behalf of Jane Kermode, a married woman, to make 
absolute a rule nisi calling on the justices of Gympie and William 
Scott to show cause why they should not be restrained from further 
proceedings in respect of an order made by them discharging a pro- 
tection order previously granted to the applicant. 

The applicant was deserted by her husband in April, 1875. In 
1876, Scott obtained judgment against her husband for £20, and the 
applicant, after such judgment, obtained from the justices of Gympie 
an order to protect her property and earnings from her husband and 
creditors. The solicitor for the applicant, in drawing up the protec- 
tion order, drew it to take effect from the date of the desertion, which 
was the order asked for by him on behalf of his clients, and the order 
was signed in that form by the justices. The justices stated, how- 
ever, that the order was intended by them to take effect only from the 
date of the application, and on the further application of the creditor, 
Scott, they made an order discharging the order signed by them. 
From this second order Mrs. Kermode now appealed. 

Griffith, A.G., for Mrs. Kermode, moved the rule absolute. 

Power, for the justices and Wm. Scott, showed cause. 

Cockle, C.J. Under s. 11 of The Matrimonial Causes Act, justices 
may make and give an order for the relief of the wife in order to 
protect her earnings and property acquired since the commencement 
of such desertion. But it seems to me that they may give a less ex- 
tensive order if they see reason to think that a more extensive one 
may work injury. At all events, here, the inference, I think, to be 
drawn from the evidence is, that they were asked to make an order 
to protect her future earnings, and intended only to make such an 
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order. Under a provision in the same section, the justices by whom 
the order was made, were applied to for the discharge thereof, and 
although some evidence perhaps might be required, it would demand 
no very great amount of evidence to discharge an ex parte order. 
Here, unless we could say that the decision of the justices in dis- 
charging the order was wrong, why the order of discharge ought to 
stand, and when they who must have the best means of knowing th* 
facts unanimously concur in stating that no such order as that drawn 
up was ever made by them, this Court would be going out of its way 
to say that they were wrong. It is unnecessary to express any opinion 
as to what the form of the order should be, and if any date was speci- 
fied it might be taken as an admission against the statement of the 
woman in whose favour it was made. I think on the whole, therefore, 
that the rule must be discharged, and with costs. 

Lutwtchb, J. I am of the same opinion. It seems to me that the 
Legislature never intended, when they gave the justices a discretionary 
power to grant a protection order, to limit the discretion of the 
justices by saying in fact this : — If you make an order it must be made 
to operate from the commencement of the desertion. I find nothing 
in the language of the statute which authorises such a construction, 
and much from the circumstances of convenience which would argue 
in favour of a different construction to that for which the learned 
Attorney-General contended. As I think it has been pointed out dur- 
ing the argument, the wife might not have any property at the time 
of the commencement of the desertion, but might acquire some after- 
wards ; and an order drawn up so as to include her earnings from the 
commencement of the desertion would be erroneous. In fact, it 
seems to me that the magistrates had power both to make and to un- 
make an order for the protection of a married woman's property and 
earnings, and it seems to me, also, that the matter, in both cases, is 
left to their discretion. They are the best judges of the propriety of 
enforcing or reversing an order of that kind. They are better ac- 
quainted necessarily with the circumstances of the parties than this 
Court can be, and unless it can be shown that they are — to use a 
phrase adopted in New South Wales — demonstrably wrong, this 
Court would hesitate, I take it, before they interfered and reversed 
their decision. They say, it seema to me, they never made the order 
which was drawn up by the officer of the Court, except so far as sign- 
ing it ; but they did so under an erroneous impression, and when the 
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application was made to them to discharge the order which had been In re Kkbmodk. 
granted ex parte, they might well, from their own recollection, state : Lilley, J . 

"We never intended to make such an order; we never, in point of 
fact, made it; the signature was a mistake, and it ought to be 
discharged ; but we will, if you ' think proper to make an applica- 
tion in the usual and formal manner, give you an order to protect the 
wife's property from the same date as that on which the order was 
drawn up." That being so, I think the rule ought to be discharged, 
and with costs. 

Lillet, J. I am of the same opinion. The magistrates made the 
order they were asked to make, namely, to protect the future pro- 
perty and earnings of the wife. When a magistrate or judge has 
made an order, he reposes confidence, as he is justified in doing, in the 
officers of the Court, to draw it up in accordance with the decision 
actually given. It seems, in this case, that the order did not follow 
the deliverance of the Court. It was an order much more extensive 
than the magistrates had given to the wife. They, relying on the ac- 
curacy of the record as prepared by the officer of the Court, signed 
it ; but it would seem an error had crept into it. It is not necessary, 
perhaps, to say that there was any intention on the part of the solici- 
tor who altered it to make any fraudulent use of the document for the 
purpose of extending the order. It is enough that the magistrates 
signed the altered document in confidence that it was the order made 
by them in Court. Subsequently, under the power given by 
the statute, a creditor brings the matter before them, and points out 
that the order did not follow their decision as stated in Court. They 
are, as pointed out by the Chief Justice the parties from whom alone 
the evidence can be obtained; it is unnecessary for them to place 
themselves on oath, and say to each other that this order was not in 
accordance with their decision — they knew it. They acted upon the 
production of the order drawn up, and were at once able to say — 
"That is not the order we intended to make, and we rescind it." I 
think it perfectly in accordance with the power given them by the 
statute. That being so, I think they had a perfect right to limit the 
order, and must be upheld in their decision. I think, therefore, the 
rule must be discharged, and with costs. 

Rule discharged with costs. 

Solicitors for Kermode: Tozer and Smith, Gympie. 

Solicitors for the Justices of Gympie : Lyons and Chambers. 
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HOBBS v. THE MUNICIPALITY OF BRISBANE. 

Local government — Municipality — Construction of street — The Municipal 
Institutions Act of 1864 (28 Vic, No. 21), s. 75* — Interpretation 

of statute. 

The effect of The Municipal Institutions Act of 1864 is to empower municipalities 
to construct streets within their boundaries without liability to pay compensation 
to persons injured by such construction. 

The term construction in s. 75 of the Act includes cutting down as well as 
levelling up streets. 

Per Lutwyche J. : If there be a doubt about the meaning of words in a statute, 
it is desirable, with a view to discover the intention of the legislators, to see what 
was the interpretation put upon it by contemporary members of the profession. 

Cross-Demurrers. 

The first ten counts of the declaration were for damage to the 
plaintiff's enjoyment of certain portions of his land by the defendants 
cutting away and levelling the surface of a street adjacent to the land, 
and thereby interfering with the plaintiff's access to the land and his 
right-of-way over the street. 

The eleventh to the fifteenth counts, both inclusive, were for 
damage to the plaintiff's enjoyment of the same portions of land by 
the defendants removing the support which the plaintiff was entitled 
to have for them from the land adjacent to them. 

The sixteenth to the twentieth counts, both inclusive, were for the 
defendants' negligence in removing land adjacent to the same portions 
of the plaintiff's land. 

Fifth plea, as to the first ten counts, that the city of Brisbane 
was at and before the time of the alleged grievances a municipality, 
duly established under the provisions of lite Municipal Institutions 
Act of 1864, and the Council thereof for the time being had then been 
duly incoporated under the provisions of the said Act by the name of 
" The Municipality of Brisbane," and the defendants are the Council 
of the said Municipality ; and that the closes and public highways, 
and the ground over which the said highways respectively passed in 
the said counts respectively mentioned, were at the time of the alleged 
grievances and still are within the said Municipality, and the said 
public highways then were, and always have been, public streets 
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within the meaning of the said Act, and then were subject to the Hobbs v. The 

Municipality ok 

provisions of the said Act, and the defendants were charged with the Brisbane. 

care, construction, and maintenance thereof, and thereupon the defend- 

ants, under and in exercise and by virtue of the powers and provisions 
contained in the said Act in that behalf, and for the purpose of and in 
the course of constructing and levelling the said public streets and not 
otherwise, committed the several acts in the said counts respectively 
complained of, as they lawfully might, which are the alleged trepasses. 

Sixth plea, as to the said first ten counts, that the several allegations 
contained in the fifth plea are respectively true in substance and fact, 
and further, that in constructing and levelling the said public streets 
as aforesaid, the defendants did no more damage than was necessary 
in that behalf. 

Seventh plea, as to the eleventh, twelfth, thirteenth, fourteenth, 
and fifteenth counts of the declaration, that the city of Brisbane was 
at and before the time of alleged grievances a Municipality duly 
established under the provisions of Tfie Municipal Institutions Act of 
1864, and the Council thereof for the time being had then been duly 
incorporated under the provisions of the said Act by the name of the 
" Municipality of Brisbane," and the defendants are the Council of 
the said Municipality, and that the land, and the lands, houses, and 
the buildings of the plaintiff, and the lands adjacent thereto respectively 
in the said counts, respectively mentioned and referred to were at the 
time of alleged grievances, and still are, within the said Municipality, 
and that the said lands adjacent to the said lands, houses, and buildings, 
and to the said land of the plaintiff respectively, then were, and had 
been for a long time prior thereto, and still are, public streets within 
the meaning and subject to the provisions of the said Act, and the 
defendants were charged with the care, construction, and maintenance 
thereof, and thereupon the defendants, under and in exercise and by 
virtue of the powers and provisions contained in the said Act in that 
behalf, and for the purposes and in the course of constructing and 
levelling the said public streets and not otherwise, committed the several 
acts in said counts respectively complained of, as they lawfully might, 
which are the alleged trespasses. 

Eighth plea, as to the said eleventh, twelfth, thirteenth, fourteenth, 
and fifteenth counts of the declaration, that the several allegations 
contained in the seventh plea are respectively true in substance and 
fact, and further, that in constructing and levelling the said public 
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Hobbs i'. The streets as aforesaid they did no more damage than was necessary in 
Municipality or ., . , , , - 
Bbisbake. thafc behalf. 

Ninth plea, as to the sixteenth, seventeenth, eighteeenth, nineteenth, 

and twentieth counts of the declaration, except as to so much thereof 
as alleges that the defendants negligently and unskilfully committed 
the acts complained of, that the city of Brisbane was at and before 
the time of the alleged grievances a Municipality duly established 
under the provisions of The Municipal Institutions Act of 1864 > and the 
Council thereof for the time being had been duly incorporated under 
the provisions of the said Act by the name of the Municipality of 
Brisbane, and the defendants are the Council of the said Municipality, 
and the defendants say that the land and the lands and buildings of 
the plaintiff, and the lands adjoining the said land and lands and 
buildings of the plaintiff respectively in the said counts respectively 
mentioned were at the time of the alleged grievances, and still are' 
within the said Municipality, and that the said lands adjoining the 
said land and lands and buildings of the plaintiff respectively, then 
were and had been for a long time prior thereto, and still are, public 
streets within the meaning and subject to the provisions of the said 
Act, and the defendants were charged with the care, construction, and 
maintenance thereof, and thereupon the defendants under and in 
exercise and by virtue of the powers contained in the said Act in that 
behalf, and for the purpose of and in the course of constructing and 
levelling the said streets and not otherwise, dug away and removed 
portions of the soil over which the said public streets passed, as they 
lawfully might, which are the alleged trespasses. 

Tenth plea, as to the said sixteenth, seventeenth, eighteenth, 
nineteenth, and twentieth counts of the declaration, except as to so 
much thereof as alleges that the defendants negligently and unskilfully 
committed the acts complained of, that the allegations contained in 
the ninth plea are respectively true in substance and fact, and further, 
that in digging and removing the said soil for the purposes aforesaid, 
they did no more damage than was necessary in that behalf. 

Demurrer to the above pleas and joinder. 

Second replication to the fifth and sixth pleas, that the constructing 
and levelling of the said public streets was accomplished by the digging 
away and lowering of the natural surface thereof, and not by the 
raising of the same. 

Demurrer and joinder. 
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Blake, Q.C., and Harding, for the plaintiff. 

Griffith, A.G., Q.C., Garrick, and Cooper, for the defendants. 

The following authorities were cited : Hammersmith and City Rail- 
way Co. v. Brand (L.R. 4 H.L. 171), Proctor v. Manwariny (8 B. & 
Aid. 145), Jones v. Festinioy Railway Co. (L.R. 8 Q.B. 788), Ricketts 
v. Metropolitan Railway Co. (L.R. 2 H.L. 175), Shore v. Wilson (9 CI. 
& F. at p. 525, see also 6 E.R. 450, at p. 511), Maxwell on Statutes, 
179. 

Cockle, C.J. If the facts really are as stated on these pleadings — 
which, however, we do not assume, except for the purpose of givhig 
judgment upon them — no doubt something lias been suffered by the 
plaintiff which he may well deem a serious injury. But it was for 
the Legislature to consider that ; and, although the omission by the 
Legislature to make any provision for compensation in such cases as 
this might induce the Court to look more cautiously into the inter- 
pretation of the Act, yet the absence of a compensation clause would 
hardly justify a tribunal in materially varying the construction which 
they would otherwise put on a given passage. Now, Mr. Blake 
directed his argument principally to certain inferences to be drawn 
from the use of the word road ; but on the pleadings it is not the fact 
of the locus in quo being situated near a road that is insisted upon, 
but stress is laid upon the fact of the acts done by the defendant 
having been done in a public street: and instead of the learned and 
interesting passages that have been cited from learned works, pro- 
bably more light would have been thrown upon the point if our atten- 
tion had been directed to the etymology of the word '"street," so that 
we might have gone back to our dictionaries, and have seen that the 
word "street" was derived from the Latin word strata — via strata ; and 
hence the name Watling street at home comes from the word strata. 
But while great erudition has been expended on the word 'road," little 
has been bestowed on the word 'street." Now, undoubtedly the word 
"construction" might be made applicable more closely to ''street" than 
to "road," although I am far from saying that in the natural interpre- 
tation of this 75th clause of The Municipal Institutions Act the word 
''construction" does not apply with full propriety to "road," and it is 
only necessary to say that, as applied to street, it would appear to be 
more proper. In constructing a street, various matters would have to 
be done that would fall fairly within the meaning. It has been said 
we ought to construe this section by applying the terms respectively 
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— singula singularibus ; but that is a mode of construction which is 
open to a great deal that is aribtrary and capricious, and ought not to 
be lightly resorted to. I see no necessity for resorting to that 
principle of construction here ; and I prefer to take what seems to me 
the more obvious way to construe the three words, "care," 'construc- 
tion," and "management," as applied in their totality to the authority 
intended to be given by the clause, and to take the rest of the words 
from "public streets" down to "public thoroughfares," as applying to 
the objects upon which the authority was to be exercised. I take it 
that "care, construction, and management" may mean, if necessary, 
"care, making, and management," or, to go further, "establishment 
and management," for power is given to establish even ferries where 
they did not before exist. Then, that being so, what is there on the 
pleadings to show that the authority exercised was in excess of the 
authority given by the words "care, construction, and management,* 
and what is there to show that the object on which the authority 
was exercised was other than an object comprised within the term 
"roads and public thoroughfares"? If, indeed, there were any inva- 
sion of another person's private lands, it is very probable the Court 
would have to take an entirely different set of questions for its con- 
sideration; but here it would appear that the act which has been 
done by the defendants has been done upon a public street, and there 
has been no direct invasion, at all events, of the land which was not 
within the scope of the authority given by the words "care, construc- 
tion, and management." I think, therefore, inasmuch as this is the 
only point we have to decide, that, so far as I am concerned, the judg- 
ment of the Court should be for the defendants on the whole record. 

Lutwyche, J. I am of the same opinion. As this case has occu- 
pied the attention of the Court for very nearly six hours, I shall be 
as brief as possible. In the first place, as was observed by Mr. Baron 
Parke, in Lindus v. Pound (2 M. k W., p. 240), "It is a sound prin- 
ciple of construction to suppose that people mean what they say" ; 
and I adopt that observation now. The Legislature has said that the 
Municipality of Brisbane shall have the "care, construction, and 
management of roads, public streets, bridges, ferries, wharves, jetties, 
and public thoroughfares"; and it seems to me that upon the fair 
and obvious construction of that sentence, that the words "care, con- 
struction, and management" govern all the words that follow. It has 
been contended that the word "construction" should be applied only 
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in its primary and etymological sense ; but the primary sense and the 
etymological sense are not the same sense in which they should be 
used when applied to the construction of an Act of Parliament. We 
were favoured by the learned counsel, Mr. Blake, yesterday, with a 
reference to the case of Lady Hewley y 8 Charities (9 C. & F., 525), for 
the sake of an observation made by Mr. Justice Coleridge ; but in the 
same case, that learned judge says that "by the primary meaning of 
a word is not meant its etymological meaning, but that which the 
ordinary usage of society affixes to it." The Court, therefore, is not 
confined to that restricted signification which the learned counsel 
would have us to attach to the word 'construct." It has a much 
greater width of meaning ; and I cannot come to any other conclusion 
than that the Legislature intended to apply it in the same sense as 
that in which they use the word "make" further on. In the proviso 
which follows the enacting part of the clause they have used the 
words "fully made and completed"; and that seems to be equivalent 
to the word "constructed," and would equally apply to the words 
which follow it. Certainly the word "construct" is not to be restricted 
in its meaning to the interpretation put upon it by engineers and 
architects when speaking of it in scientific treatises ; and if there were 
any doubt upon the point, we might fairly refer to the rule of inter- 
pretation which is universally admitted in the profession to be correct. 
If there be a doubt about the meaning of words in a statute, it is 
desirable, with a view to discover the intention of the legislators, 
to see what was the interpretation put upon it by contemporary 
members of the profession. In page 562 of "Dwarris on Statutes," 
"Great regard," says Lord Coke, "ought, in construing a statute, to 
be paid to the construction which the sages of the law who lived about 
the time, or soon after it was made, put upon it, because they were 
best able to judge of the intention of the makers at the time the law 
was made." There are members of the bar, in addition to the present 
occupants of the Bench, who are living witnesses of the state of the 
streets of Brisbane at the time when this Act was passed in 1864. 
If there was a Telford, or a Macadam, or a Sir Henry Parnell, amongst 
us, their lights were certainly hidden under a bushel; and I for my 
part cannot believe that the scientific knowledge which such men as 
1 have mentioned possessed had become so familiar to the Legislative 
mind as to induce them to use the word "construction" in the strict 
sense which the learned counsel contends for. I am of opinion that 
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Brisbane. tne whole record. 

T..T T Lillbt, J. I have been all along and am still of the same opinion. 

This interpretation of the statute may work, and probably will work, 
serious mischief to the plaintiff, but we are bound by the law. If this 
statute in rising the word "construction" authorises the act of the 
municipality in levelling this part of the surface in front of the 
plaintiff's allotment, why, then, there is no wrong, and there can be 
no remedy; and this action must necessarily fail — at all events, the 
plea will be a good answer to the plaintiff's claim. Now, Mr. Blake's 
argument appeared to my mind to be directed to merely one portion 
of the acts of the defendants; — they are not at liberty, he says, to 
cut down this hill if it would leave the plaintiff's allotments in the 
air — deprive him, in fact, of his right-of-way. But we must look to 
the language of the statute. In it the corporation are authorised 
to construct a public street, and we have to see, in enabling us to in- 
terpret the word "construction," what a public street really is. Now, 
a street may be said to be a way through a town or city ; it is a surface 
prepared for traffic, and in the construction of that, we know as a 
matter of actual experience there must be a levelling up and a 
levelling down, the paving, the guttering, the laying even of water- 
pipes and lighting, and the complete furnishing of the street — con- 
structing the street, in fact, with all the appliances of modern life. 
It seems to me that everything that makes a street passable or con- 
venient or safe would be construction within the meaning of the 
Act, and that is not the limitation which was so strenuously insisted 
upon by Mr. Blake for the plaintiff. In my view, the pleas are a 
good answer to the plaintiff's claim, and there must be judgment for 
the defendants upon the whole record. 

Solicitors for the plaintiff: Hart and Flower. 
Solicitor for the defendants : P. Macpherson. 
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CUTMOKE v. ASH. 

Caputs ad satisfaciendum — Common Law Process Act of 1867 (31 Vic, 
No. 4), s. 53 — The Insolvency Act of 1874 (38 Vi\, No. 5), ss. 75, 
76 — Bail — Exoneretur. 

Plaintiff having issued a writ of ca. re. for the arrest of the defendant, the 
defendant was arrested, and after a ca. sa. had been issued to fix his bail, he was 
bailed, and shortly thereafter became insolvent. The plaintiff shortly thereafter 
signed judgment in the action. 

Held, that the plaintiff was not entitled to have the defendant rendered into 
custody by the bail in order to have terms imposed. 

Held, also, that the existence of the ca. sa. was not a bar to the entering of an 
exoneretur on the ca. re. 

Summons by defendant Ash to have an exoneretur entered upon a bail 
piece upon a writ of capias ad satisfaciendum issued on the suit of the 
plaintiff Cutmore. The defendant having been arrested on a ca. re, 
Messrs. Berens and Tait gave special bail. The defendant was adjudi- 
cated insolvent, and the plaintiff thereafter signed judgment, and issued 
and served a writ of scire facias. 

Griffith, A.O., in support of the application. 

Harding showed cause. 

Cockle, C.J. The defendant was bailed upon a ca. re., and became 
insolvent before the judgment. A ca. sa., I presume under s. 53 of The 
Process Act, has issued to fix the bail. Section 75 of The Insolvency 
Act has deprived the plaintiff of any remedy against the property or 
person of the insolvent except in manner directed by that Act. The 
defendant is not in custody, but the plaintiff asserts a right to have 
a render into custody in order that he may have terms imposed. The 
order made under s. 76 on one or two occasions by my brother Lilley 
has, I believe, been, that the insolvent should give bail till he pass 
his last examination, or be discharged without bail on satisfying his 
creditors that he has given up all his property. In such terms, there 
is nothing to enable a plaintiff to benefit himself at the expense of 
other creditors. Assuming (which I do not assert) a right to have 

See Rales of Supreme Court of 1900, O. LXXVIII. ; Chitty's Forms, 12th Ed., 
.. 768, 
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Cockle, C.J. 



222 



SUPREME COURT REPORTS. 



[Vol. IV. 



Cutmorb v. Ash. 



Cockle, C.J. 



further terms imposed on an insolvent who obstructs a plaintiff in 
realising or dealing with a security, still the question arises — Can a 
plaintiff insist upon a render in order to enable him to enforce such 
right? It would be strange if a plaintiff who could neither arrest a 
defendant or charge him in execution should be able to sue out a ca. 
sa. for the purpose of compelling bail to render him, not in satisfac- 
tion (see Ch. Forms, 1866, p. 425, form 10), but for the purpose of 
having terms imposed. The only terms beneficial to the plaintiff 
individually which occur to me as capable of being imposed, would 
relate to securities of which it does not appear that the plaintiff is 
the possessor. And if he were, I could hardly say that the bail have 
taken upon themselves any obligation to assist him in that matter. 
\ cording to the recital in the sri. fa., they are liable if the defend- 
ant should not pay or render himself. But he is privileged from such 
render by s. 75, and I think that the plaintiff, who is deprived of his 
direct remedy against the person of the defendant, cannot obtain an 
analogous remedy indirectly through the bail. Sections 167 and 173 
are not, as it seems to me, material, for the question is one of privi- 
lege, not of discharge. Whether the defendant, if in custody, would 
be entitled to an immediate and unconditional discharge (see Man- 
nin v. Partridge, 14 East, 599) under s. 76, is one point. Whether 
the defendant, not being in custody, can be placed in custody by 
the bail is another. To fix bail after the insolvency would be very 
much like making them sureties for debt. I have referred to Comyns 
(Bail, R. 5). But even if the matters now set up could be pleaded to 
the xci. fa., I think it would cause needless expense to compel the bail 
to do so. And if I am wrong now, an appeal to the Supreme Court 
is still open to the plaintiff. The existence of the ca. sa. is, in my 
opinion, no obstacle to entering an exoneretur. Let an eroneretur be 
entered. 

Solicitors for the plaintiff: Thompson and Hellicar, agents for 
Foxton. 

Solicitor for the defendant : W. E. Murphy. 
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In re THE NORMANBY COPPER MINING COMPANY, LIMITED. 

Company — Winding tip — Contributor lea — Fully paid up shares — The 
Companies Act, 1863 (27 Vic., No. 4), ss. 3, 10, 13, 24, 37. 

The liability of any person who is sought to be made a contributory must be 
established by contract, either express or implied. 

The power of a company to create shares fully paid up, or to agree that they 
shall be considered as fully paid up, must appear on the memorandum or articles 
of association of the company. 

Bond fide purchasers for value of shares in a company which the company 
represent to the purchasers to be fully paid, and which shares appear in the 
company's books as fully paid shares, cannot be settled on the list of contributories 
in respect of such share in the event of a winding up, unless the purchasers knew 
that the shares were not in fact fully paid up. 

Application to settle the list of contributories in the winding up of 
the Normanby Copper Co., Limited. 

Griffith, A.G., and Pope Cooper for F. Bryant, the official liquidator. 

Harding, Garrick, and Eeal for different persons included in the 
list made out by the official liquidator. 

All the necessary facts appear in the judgment. 

The following cases were cited : West Cornwall Railway Co. v. 
Mowatt (2 Jur. 407), Hoole v. Great Western Railway Co. (L.R. 3 Ch 
262), Crawley's Case (L.R. 4 Ch. 322), Ex parte Daniell (1 DeG. & J. 
372 ; 26 L.J. Ch. 563), Wood's Claim (9 W.R. 866), Coate's Case (L.R. 
17 Eq. 169), FothergilVs Case (L.R. 8 Ch. 270), Spargo's Case (L.R. 8 
Ch. 407), Dent's Case (L.R. 8 Ch. 768), Dukes Case (1 Ch.D. 620), 
Saunders' Case (2 DeG. J. & S. 101), Nickoll's Case (24 Beav. 639), 
Nation's Case (L.R. 3 Eq. 77), Ship's Case (13 W.R. 450), Emmerson's 
Case (L.R. 2 Eq. 281 ; L.R. 1 Ch. 483), Lowe's Case (L.R. 9 Eq. 589), 
Leif child's Case (L.R. 1 Eq. 231), Baron De Beville's Case (L.R. 7 Eq. 
11), Lading's Case (1 Ch.D. 115), Currie's Case (3 DeG. J. & S. 867), 
Ferrao's Case (L.R. 9 Ch. 355), Pel/att's Case (L.R. 2 Ch. 527), Stace 
and Worth's Case (L.R. 4 Ch. 682), Brown's Case (L.R. 9 Ch. 102), 
Waterhouse v. Jamieson (L.R. 2 Sc. Ap. 29). 

Lillet, J. In this case the Official Liquidator has made out, in 
compliance with the rules, a list of contributories, which he has 
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Copper , 

Miking Company, h*" notice, have not discharged themselves, they would be liable to 

L imite d. ^e 1^^^^ a8 contributories. The Official Liquidator has, in some 

Lilley, J instances, very properly entered into details to show in what way 

he assumes the liability of certain shareholders has arisen. The first 
whom he seeks to put on that list is Mr. William Southerden, in re- 
spect of shares for which he subscribed the memorandum of associa- 
tion as unpaid shares. The law has been already decided, not only in 
this Court, but in numerous cases in England, that a person who sub- 
scribes the memorandum undertakes the liability appearing on that 
document as a specialty debt, and Mr. Southerden's name appears 
there, as I have stated, for one hundred (100) unpaid shares. He 
has made an affidavit, in one paragraph of which — I think the 4th — 
lie says that he is neither a promoter nor a proprietor, and he enters 
into a long statement about other shares which he purchased in the 
market, but he in no wav deals with the 100 shares for which he 
subscribed the memorandum. I assume, of course, that he is the 
William Southerden whose name appears on the memorandum, and 
as the person who is on that memorandum has not discharged him- 
self, he will be placed on the list in respect of 100 shares. 

The next set of contributories, or alleged contributories, is contained 
in Schedule F to the Official Liquidator's affidavit. The liability, 
it seems to me, of any person who is sought to be made a contribu- 
tory must be established by contract, either express or implied. The 
statute, I think, shows that very clearly, and there is nothing that T 
can discover in the reported cases which at all militates against that ; 
but rather, I think, there are principles, enunciated by the judges in 
those authorities which support that proposition. The ordinary rules 
applicable to common partnerships are excluded by, I think, the 3rd 
section of the statute. Whatever partnership, in the nature of a 
joint-stock company, is formed, containing over a certain number of 
members, must be formed in pursuance of the statute. Now, the 
10th section of the Act gives the memorandum of association, in re- 
spect of its contents, the force of a specialty. Whatever appears to 
be unpaid for on the face of that instrument is a specialty debt; in 
like manner s. 13 makes the liability, which appears by the articles 
to be unsatisfied, to be a specialty obligation. There is another im- 
portant, though not conclusive instrument provided for by the Act, 
which is called the articles of association. Section 24, in its 1st sub- 
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section, describes the essentials of that instrument. It is to contain In re Normanby 

Copper 
the names, addresses, and occupations of the members, with the addi- Mining Company, 

tion, in the case of a company having a capital divided into shares, L imite d. 

of a statement of the shares held by each member, distinguishing Lilley, J. 

each share by its number, and the amount paid, or agreed to be consi- 
dered as paid, on the shares of each member. Then by s. 37 of 
the Act, in its 4th subsection, there is a power to limit the liability, 
which would be otherwise unlimited under the section — "in the case 
of a company limited by shares no contribution shall be required 
from any member exceeding the amount, if any, unpaid on the shares 
in respect of which he is liable as a present or past member." In 
the memorandum of association in this case, the shares all appear as 
unpaid, but in the articles, in s. 2, there are 60,000 shares described 
as fully paid up, with the names of the persons to whom they are 
allotted, some of these persons being directors, others promoters — 
probably all of them promoters. The register contains the names 
of all the persons in Schedule F as fully paid up shareholders. Well, 
now, I have reached certain conclusions of law from the statute, and 
the instruments which I have described, the statutory evidence of the 
agreement or contract between the parties. First, it appears to me 
to be very clear that there is a power to create shares fully paid 
up, or to agree that they shall be considered as fully paid up. 
But, I think, that power must appear on the memorandum or articles 
of association, and I think it appears clearly here, that not only such 
a power was taken at the foundation of the company, but that it was 
actually exercised by the allotment of a large number of fully paid 
up shares. Section 37 thus limits, in my opinion, the liability with 
reference to the articles of association and the register. There is no 
other way that I can see of limiting the liability. Certainly a color- 
able or fraudulent sale at a discount would in no way limit the liability 
of parties in the face of these instruments, that is, the articles and 
register, particularly the articles, if inconsistent with such a sale. 

Well, then, I think that by buying with the knowledge that the 
shares were unpaid, an original allottee from the company, as a gene- 
ral rule, unless statutory documents treated his shares, as fully paid 
up, could not limit his liability, because the articles make unpaid 
amounts specialty debts, and s. 37 determines the extent of the lia- 
bility and the possibility of a limitation. If, therefore, the allottee 
had knowledge that the shares were unpaid, an entry of them on the 
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In re Normanby register or scrip, as fully paid up shares, would be a mere fraudulent 

Copper 
Mining Company, misdescription to avoid liability ; unless he knew that they were not 

L imite d. ^ q y^ treated as unpaid shares, as the very basis of the company. 

Lilley, J. Now, in this case, it seems to me there was neither knowledge that 

the shares were unpaid, nor was there acquiescence with knowledge, 
nor representation to creditors on the register that these shares were 
unpaid, so as to raise either an express or implied contract. I think 
I may take it that all the shareholders are in a like case with Mr. 
Robert Little, who has filed an affidavit in the matter. There was, 
it seems to me, not only a contract for fully paid up shares, but an 
actual representation to the shareholders by the directors, who had 
been promoters of the company, that the shares were fully paid up. 
There was no knowledge whatever that the shares were unpaid, so far 
as I can discover from the evidence. Mr. Little's affidavit, I think in 
paragraph 2, says that 'the said shares were purchased by me on 
or about the first day of May, 1873, on the representation of two of 
the directors of the said company, to wit Henry Palmer and William 
Southerden, as expressed in the scrip issued to me therefor, num- 
bered respectively 938, 939, and 940, and that the said shares were 
paid up shares" ; and he annexes the scrip, which describes them as 
fully paid up shares. Now, there was nothing on the face of the 
articles of association, in the shape of numbers or description, which 
could undeceive any one of these shareholders. The shares were in 
no way ear-marked. Here was a company with power to issue fully 
paid up shares, n6 description of them in the articles, the sale of 
these shares by the directors, and an entry on the register by them, 
and the description in their scrip that these shares were fully paid 
up. Well, if these shareholders had even looked at the prospectus 
of the company, they would have found no information at all likely 
to undeceive them, but rather information that would tend to con- 
firm the idea that the directors were dealing, and had authority to 
deal, with fully paid up shares. The company was originally launched 
with a prospectus which describes it " as a company having a nomi- 
nal capital" — there is no weight in the argument as to the word nomi- 
nal— "of 80,000 shares of £1 each, of which 40,000 fully paid up 
shares will be retained by the present proprietors, 20,000 will be 
reserved for future allotment, if necessary, and 20,000 fully paid up 
promoters' shares are now offered to the public at 5s each." So that, 
as I have said, the idea that the directors were dealing honestly with 
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fully paid up shares would be strengthened by that document, if they In re Normanby 

Copper 
ever saw it, which I have no reason to believe they did. Well, they Mining Company, 

were registered as fully paid up sharesholders, and the creditors L imite d. 
dealt with them as such. I must assume that, because it would not Lilley, J. 

appear that they dealt in any other way. They all paid at least 5s., 
which was the reserved sum on the promoters' paid up shares, and it 
seems to me that they had no knowledge that they were dealing with 
any other than fully paid up shares. Under these circumstances, I 
think it follows from the conclusion of law that I have drawn, that 
as they are in fact unpaid shares, they have no claim on the company 
as fully paid up shareholders, and as the shares were not fully paid 
up, and they cannot be called upon to pay the full amount, they must 
be struck off. Therefore all the persons named in F Schedule will 
be struck off the list of contributories. In other words, I cannot sub- 
stitute a contract of my own, or of the Official Liquidator's, for the 
contract which they made under the statute — and in fact. Then the 
facts are as to the contributories, or alleged contributories, in 
Schedule G are the same with reference to all except Mr. John 
Fraser ; and therefore I must deal with his case as the one upon which 
the Attorney-General, for the Official Liquidator, relied most strongly, 
as entitling him (the Official Liquidator) to fix his liability as con- 
tributor. With regard to all the others, except Mr. Fraser, the case 
does not go further than it does against the shareholders in Schedule 
F. Then with regard to Mr. Fraser: he was a director of the com- 
pany; but he was a director in Sydney, and it is sought to impute 
knowledge to him ; because the Official Liquidator's affidavit certainly 
is insufficient to attach actual knowledge. It seems to me that there 
is not sufficient evidence of knowledge on the part of Mr. Fraser. 
As far as I can gather from the evidence, the whole affairs of the com- 
pany seem to have been managed in this colony, and the 10,000 
shares, a part of which he purchased from a broker in Sydney, were 
sent down to be disposed of there by virtue of a resolution passed by 
the directors in this colony. And the Official Liquidator, who might, 
I think, have given us better evidence on this point than he has done, 
says that the resolution, or the purport of it, was .conveyed to the 
directors in Sydney. Now, surely there must have been a letter- 
book in connection with this company, and the despatch of so im- 
portant a resolution as that would surely appear in the letter-book; 
and if he had attached a copy of that letter to his evidence, we might 
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In re Nobmanby have been in a position to know that the resolution, as it stands in 

Copper , . _ • i • i 

Mining Company, tne books of the company in this colony, was actually conveyed to 

Li mited . fa Q directors in Sydney. But then there would have been a further 

Lilley, J. question, even if the directors in Sydney had notice of the resolution, 
"Was Fraser ever present at a meeting when that resolution was dis- 
cussed, or did it ever reach his hand?" I cannot impute knowledge 
to him — I cannot fix him with such a breach of trust as would render 
him liable as an unpaid shareholder under this statute. There must 
be clear evidence to bring him under the rule of knowledge, namely, 
that he made a contract for unpaid shares, or took the shares, colour- 
ably and fraudulently, that they might be entered on the register 
as fully paid up shares, when, in fact, he knew they were unpaid 
shares. I do not find that knowledge here, and upon that question 
the evidence of the Official Liquidator is exceedingly loose indeed. 
As to the knowledge, he says, "By a resolution of the directors of 
the said company, passed on the 23rd December, 1872, it was re- 
solved that in order to raise funds, that 5,000 reserved shares be 
allotted to the Chairman in trust, and that the scrip for the 5,000 
shares be sent to the said Sydney directors for them to place in the 
hands of some responsible broker for immediate sale at not less than 
10s. per share nett." Now, if Fraser had ever seen or referred to 
the prospectus, he might have seen that there were reserved shares 
mentioned there: "20,000 will be reserved for future allotment." 
That might have given him an inkling that they were dealing with 
unpaid shares. Now, if the word "reserved' were left out of the 
copy of the resolution sent to Sydney, or out of its purport, he might 
be under the impression that the directors were dealing with shares 
which they were entitled to regard as fully paid up shares, and that 
they were not exceeding their duty. Altogether, the evidence is very 
loose on that question of knowledge, and it is a most important 
element in the case against Mr. Fraser. The 15th paragraph of the 
Official Liquidator's affidavit seeks to fix the other shareholders in 
Schedule G. with knowledge in this way, "I verily believe that all 
the other persons in the said schedule mentioned were fully aware 
when they purchased the said shares that they were, in fact, purchas- 
ing them from the said company, and that no money had been paid 
up in respect thereof other than the money paid by them as pur- 
chasers." There is nothing there to affect the case. As I have laid 
down the principle upon which it is to be decided, they might be 
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aware that no money liad been paid, and they might be aware that In re Normanby 

Copper 
they were purchasing the shares from the company, and they might mining Company, 

be aware that they were to be the original allottees; but there is L imite d. 
nothing to show that they had knowledge that they were in fact pur- Lilley, J. 
chasing shares that were unpaid, and that the company had no 
authority to deal with them as fully paid up shares. I think, there- 
fore, that if any remedy is to be sought against Fraser, he must be 
affected under s. 166 with his co-directors for a misfeasance or breach 
of trust, if there be any evidence to affect him in that way. I will, 
also, strike off those in this schedule including Mr. Fraser. « 

Then the last question that remains is the one of costs. Now, I 
have looked over the list of names of persons who are asking for costs, 
and I find that, in almost every separate group, one of the promoters 
of the company is included. The company seems to have taken 
power largely to deal with fictitious capital, and to have used it freely ; 
and none of the persons who, either by want of caution, or by in 
any way getting themselves included on the list of fully paid up 
shareholders, seem to be entitled to sympathy, to take the form of 
costs more especially, as it is probable that those costs will have to 
be levied in the way of calls from persons who have been innocent 
purchasers of unpaid shares. I, therefore, give no costs. The Official 
Liquidator's costs will be allowed out of the estate. 

Solicitors for Official Liquidator: Hart and Flower. 

Solicitors for the contributories : W. E. Murphy and Lyons and 
Chambers. 
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ADMIRALTY — Salvage — Amount awarded — Derelict — Appeal from award 
of salvage. The ordinary rules of salvage cases* apply to a claim for 
salvage in respect of a derelict, but the dereliction may be relied on as 
increasing, according to the circumstances of each particular case, the 
amount of salvage recoverable. 

A Court of Appeal will not review the award of an inferior court on a salvage 
claim on the ground of excess in value, unless such finding is extravagant 
or immoderate, even though the Court of Appeal would, had they dealt 
with the matter in primd instantia have awarded a lesser sum than that 
given by the decision appealed from. 

Putwain v. English, Scottish, and Australian Bank ; " The Gothen- 
burg" (Cockle, C.J.) .. •• •• •• •• 133 

APPEAL— In Admiralty 
See Admiralty. 

ASSAULT — Right to enter a church — Preventing admission 
See Trespass. 

ATTACHMENT OF DEBTS— Garnishee— Mortgagee— Common Law Process 
Act of 1867 (81 Vic., No. 4), ss. 35, 36, 88— Heal Property Act of 1861 
(25 Vic., No. 1^), 8. 60. A mortgagee of either real or personal pro- 
perty, whether in or out of possession, cannot be made a garnishee under 
a writ of foreign attachment under The Common Law Process Act of 
1867. 

Duncan v. Wood (Lilley, J.) . . . . . . . . . . . . . . 205 

ATTACHMENT OF PERSONS— 
See Capias ad Respondendum. 

ATTESTATION— Of will— Transmission to trustee attesting will 
See Real Property. 

ATTORNEY-GENERAL — Appearance of, in divorce proceedings 
See Divorce. 

Intervention by, in divorce proceedings 
See Divorce. 

BAIL— 

See Capias ad Satisfaciendum. 

BALLOT PAPER— Informality in 
See Local Government. 

BRANDS-Z'Ae Brands Act of 1872 (35 Vic, No. 4), ss. 3, 21— Impeding 
inspector of stock— Penalty. Section 3 of The Brands Act of 1872 does 
not operate so as to render liable to a penalty any person impeding a 
stock inspector in the discharge of his duty under s. 21. 

Whittaker v. Townley (Cockle, C.J., Lutwyche and Lilley, JJ.) .. 129 
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CABINET— Evidence of proceedings of 
See Pbaotice. 

GALL — On shares 
See Company. 
Notice of 
See Company. 

CAPIAS AD SATISFACIENDUM— Common Law Process Act of 1867 (31 
Vic, No. 4), s. 53— The Insolvency Act of 1874 (38 Vic. y No. 5), ss. 
75, 76—Bail—Exoneretur. Plaintiff having issued a writ of ca. re. for 
the arrest of the defendant, the defendant was arrested, and after a 
ca. sa. had been issued to fix his bail, he was bailed, and shortly there- 
after became insolvent. The plaintiff shortly thereafter signed judgment 
in the action. 

Held, that the plaintiff was not entitled to have the defendant rendered into 
custody by the bail in order to have terms imposed. 

Held, also, that the existence of the ca. sa. was not a bar to the entering 
of an exoneretur on the ca. re. 

Ctjtmoke v. Ash (Cockle, C.J.) . . . . . • . . . • • • • • 221 

CARRIER— Common Carrier— Railway— N egligence— 27 Vic. t No. 8, s. 102. 
A stipulation in a contract by a common carrier that he will not be 
responsible for lo&s or damage to goods, except in consequence of the 
gross and wilful default of his servants or agents, is a reasonable and 
valid condition. 

When a jury in their verdict draw a distinction between negligence and gross 
negligence, the Court will recognise the distinction. 

Kirk v. Commissioner fob Railways (Cockle, C.J., Lutwyche and 
Lilley , JJ. ) . . . . • • • • • • • • • • • • • • J-°0 

CHURCH— Right to enter 
See Trespass. 

COMPANY— Call— Notice— Meaning of "month"— The Companies Act, 
1863 (27 Vic, No. 4), s. 14, Schedule I., TaUe A— Acts Shortening 
Act of 1867 (31 Vic.y No. 6), s. 11. By the articles of association of a 
company, Table A. of Schedule I. of The Companies Act, 1863 , was ex- 
cluded, but many of the regulations were nearly co-incident with those 
contained in Table A. 

By the articles a clear month's notice of call was necessary. The word 
"month" was used in other articles. 

Hrld, that considering the circumstance*, the word "month," with regard 
to the validity of a call, must be taken to mean a calendar month in 
accordance with s. 11 of The Acts Shortening Act of 1867. 

Broadwater Tin Mining Company v. Oliver (Cockle, C.J., Lilley and 
Sheppard. JJ.) 91 

n'wicftitjr up — Contributories — Fully paid up Shares — The Com- 
panies Act, 1863 (27 Vic, No. 4), ss. 3, 10, 13, 24, 37. The liability 
of any person who is sought to be made a contributory must be estab- 
lished by contract, either express or implied. 
The power of a company to create shares fully paid up, or to agree that they 
shall be considered as fully paid up, must appear on the memorandum 
or articles of association of the company. 
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Company — Continued. 

Bond fide purchasers for value of shares in a company which the company 
represent to the purchasers to be fully paid, and which shares appear 
in the company's books as fully paid shares, cannot be settled on the 
list of contributories in respect of such share in the event of a winding 
up, unless the purchasers knew that the shares were not in fact fully 
paid up. 

In re The Normanby Copper Mining Company, Limited (Lilley, J.) 223 

Contributories — Memorandum of association — Discharge of 
liability. Although there is an absolute obligation undertaken by the 
memorandum of association of a joint stock company, it may be discharged 
by payment or its equivalent. 

Such payment or equivalent — money or sufficient consideration — given for 
the shares may be shown by matter antecedent, concurrent, or subse- 
quent, so long as the company ultimately gets the benefit of the 
transaction, and adopts it as an equivalent for the shares. 

The transfer of an interest in land was held a sufficient equivalent to discharge 
a shareholder's liability. 

In re Mount Clara Copper Mining Company, Limited, (Power's Case), 
(Lilley, J.) .. . . •• • • •• •• •• •• •• 11m 

Call — Notice — Advertisement — Register. By the articles of associa- 
tion of a company it was provided (rule 7), " That the several per- 
sons, who shall, for the time being, be shareholders, other than the 
promoters, shall pay to the directors of the company, as they shall direct, 
the further sum of seven shillings and sixpence per share in respect of 
each contributing share held by them, in such instalments or calls, and 
at such times or places, as the Board of Directors shall from time to 
time appoint ; provided that such call shall not in any case exceed 
sixpence per share, and shall be made at intervals of not less than one 
calendar month between each call, and that fourteen days' notice of 
each call shall be given in the manner hereinafter provided for giving 
notices, and each shareholder to whom such notice is given shall be 
liable to pay the amount of calls so made to the person or persons, and 
at the time and places appointed by the directors." Also (rule 54), 
"In every or in any case in which a notice or notices is or are by these 
articles directed or authorised to be given the same shall, unless other- 
wise provided for by these presents, be given by one advertisement, to be 
inserted in one or more of the leading newspapers published in Sydney, 
in New South Wales, and Brisbane, in Queensland, fourteen days at 
least before the meeting or event is to take place. And every such 
advertisement shall be effectual for all purposes for which such notice 
is required to be given." And it was also provided (rule 15), that, 
'If the sixpence per share is not paid on or before the day appointed 
for payment thereof, the holder for the time being shall be liable to 
pay interest for the same at the rate of one penny per day." 

In an action against the defendant for the amount of a call anfd interest 
thereon, evidence was given that the defendant, who was both secretary 
of the company and a shareholder, had signed the notice of the call sent 
to other shareholders in Sydney, but it was not shown that any adver- 
tisements had been inserted in newspapers at either Sydney or Brisbane. 

A share register was put in evidence purporting to be a register of the Sugar- 
loaf Tin Mining Company, the page on which defendant's name appeared 
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Company — Continued. 

being dated 9th September, 1872, which was before the incorporation of 
the company (9th December, 1872), but on the same page was the 
date 15th January, 1873. 

The minute book contained in defendant's handwriting a resolution, dated 
5th December, 1872, that a call of sixpence be made. 

Held, that the company was properly incorporated; that the defendant 
was a member of the company, and had received sufficient notice of the 
call, which had been properly made ; that as the register book complied 
with all the statutory requirements, the whole page must be read 
together and was rightly admitted as evidence of membership ; and 
that the defendant was liable for the amount of the call with interest 
thereon. 

Sugabloaf Tin Mining Company v. Pile (Cockle, C.J., Lilley, J.) .. 62 

Foreign company — Winding-up order of extraneous Court — Execu- 
tion levied upon realty. A plaintiff, in a cause tried in the Supreme 
Court of Queensland, having obtained a judgment against a limited 
company, registered in England, took out a writ of fi. fa. and proceeded 
to levy upon lands of the defendant company in Queensland. Shortly 
before the levy, an order for winding up the company was made by the 
Court of Chancery in England. 

Held, that the Court would not restrain the judgment creditor from proceed- 
ing under the writ. 

The Central Queensland Meat Preserving Company (Limited) v. Bury 
and Another (Cockle, C.J.) 169 

COMPOSITION DEED— 

See Insolvency. 

CONDITION PRECEDENT— 

See Contract. 

See Wrongful Dismissal. 

CONTRACT — Sale of shares — Condition precedent — Tender of transfer for 
execution. In an action for breach of an agreement to transfer shares, 
the tender for execution by the transferee to the transferor of au 
instrument of transfer in accordance with the articles of association is a 
condition precedent to the performance of the contract. 

Stephens v. Be Medina (12 L.J. Q.B. 120, 4 Q.B. 422) followed. 

Baynes v. Osborne (Cockle, C.J., Lutwyche, J.) 1 

Specific Performance — Landlord and Tenant — Damages — Equity 
Act of 1873 (31 Vic., No. 18), s. 62— Equity Procedure Act of 1873 
(37 Vic, No. 3), 8. 1. To a declaration claiming damages for the 
non-performance of an agreement for the crushing of sugar cane culti- 
vated by the plaintiff on land leased by the defendant to plaintiff, it was 
objected on demurrer that there was no claim or demand which entitled 
the plaintiff to recover damages in the Supreme Court within the mean- 
ing of s. 1 of The Equity Procedure Act of 1873 

Held that the demurrer must be overruled. 

Held, also, that by the said section all legal rights which could be imported 
by analogy into an equitable action were to be so imported 

Noagues v. Hope (Cockle, C.J., LiUey, J.) 57 
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CONTRIBUTORIES— 
See Company. 



COSTS — Against .justice* 
See Justices. 

Attorney and client — Witnesses 1 expenses — Costs Act of 1867 (31 
Fie., No. 20), s. 26. Witnesses' expenses paid by the client direct 
cannot be included by the attorney in his bill of costs as between him 
and the client as a professional disbursement, and so are not taxable 
items. 

In re Doyle, Ex parte Peak Downs Coppeb Mining Company (No. 2) 
(Lutwyche, J. ) . . . . . . . . . . . . . . 22 

Re-taxation— Costs Act of 1867 (31 Vic, No. 20), s. 84. Where a 

bill had been taxed as between party and party, an application by the 

client for re-taxation as between attorney and client was refused. 

In re Doyle, Ex parte Peak Downs Copper Mining Company (No. 1) 

(Lutwyche, J. ) . . . . • . . . • • • • • • • • 20 

CRIMINAL LAW — Indecent assault — Evidence of non-consent — Witness. 
On a charge of indecent asault, evidence of want of consent ought to 
be given, but where it is shown that the person assaulted is incapable 
of giving consent, it is not necessary to call such person as a witness. 

R. v. Hoskings (Cockle, C.J., Lutwyche, J.) 24 

Misappropriation of money by public servant — Evidence — The 
Audit Act of 187 4 (38 Vic., No. 12), s. 49. A public servant may be 
convicted for misapplying moneys which have come in,to his possession 
for or on account of the Consolidated Revenue, notwithstanding that 
it was not his duty to receive such moneys, and it is not necessary to 
a conviction; that the Government should have had any further claim 
or title to such moneys beyond the right to deal in account with them. 

Per Sheppard J. : The Crown must prove that the Government had a 
special or general property in the moneys upon receipt thereof by the 
prisoner. 

R. v. Dodwell (Cockle, C. J., Lutwyche, Lilley, and Sheppard, JJ.) . . 171 

Piracy — Jurisdiction — Territorial waters — 7 Wm. IV. and 1 Vic, 
c. 88, 8. 2—12 and 18 Vic, c. 96, s. 3. A prisoner was charged with 
piracy on a vessel lying within a line drawn from one headland to 
another on the coast of Queensland, and between the mainland and an 
island which had been annexed by that colony by proclamation. 

Held, that the locus in quo of the alleged offence was within the territorial 
jurisdiction of the colony, and therefore subject to the municipal law 
of the colony, and that no act of piracy could be there committed. 

R. v. Jimmy (Cockle, C. J., Lutwyche, Lilley, Sheppard, J J.) .. .. 130 

CROWN LANDS — Conditional Selection — Death of Lessee — Intestacy — Per- 
sonalty — Deed of Grant — The Crown Lands Alienation Act of 1868 (31 
Vic, No. 46), ss. 51 (9), 57, 58, 59, 66. A lessee, under The Crown 
Alienation Act of 1868, who has paid all his instalments of rent, is by 
s. 57 entitled to a deed of grant in fee ; but until such grant is issued 
he has no fee. 

The Supreme Court has no jurisdiction to enquire whether satisfactory proof 
has been given to entitle the lessee to a deed of grant. 
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Cbown Lands — Continued. 

Where a lessee has complied with the provisions of the Act, and dies intestate 
before the issue of the deed of grant, his interest in the land is per- 
sonalty and passes to his legal representative, and does not descend to 
his heir. 

The administrator or personal representative, however, cannot transfer the 
interest without the consent of the Minister for Lands (s. 58), but he 
might sublet. 

The refusal of a grant under s. 57 gives no claim against the Government 
in any shape whatever. 

Macdonald v. Tully, 2 S.C.R. (Q.) 99 distinguished. 

Bright v. The Attorney-General (Cockle, C.J., Lutwyche, J.) .. 28 

Lease — Insolvency of leasee — Insolvency Act of 1864 (28 Vic., No. 

25), ss. 87, 88. A conditional purchaser under The Crown Lands Act 

of 1868 has a chattel interest, which in the event of his insolvency vests 

in the official assignee. 

Miskin v. Attorney-General (Cockle, C.J., Lutwyche, J.) .. .. 36 

Beservation of road — 4 Wm. IV., No. 11, 88. 1, 2, 88 — Crown 
Lands Alienation Act of 1868—81 Vic., No. 46, ss. 21, 51 (10), 66. 
Where in a grant from the Crown there is a reservation for public ways, 
and a road has been set out by some person authorised by the Governor, 
that portion of the land appropriated must be considered as vested 
in the Crown». Such reservation is not to be restricted by s. 51 (10) 
of The Crown Lands Alienation Act of 1868. 
Kelsey v. McMillan (Cockle, C.J., Lutwyche and Lilley, JJ.) .. • • 125 

Eight to grant of freehold of selection — Certificate of Commissioner 
— Power of Govemor-in-Council — Residence — "Live in Queensland" — 
The Crown Lands Alienation Act of 1868 (31 Vic, No. 46), 88. 46, 51, 53, 
57. A selector who has obtained from the Commissioner a certificate of the 
performance of the conditions of his selection, and has paid the balance 
of his ten years' rent is not by reason of such certificate and payment 
entitled under s. 51 of The Crown Lands Alienation Aet of 1868 to 
forthwith receive a deed of grant for the fee simple of the land selected. 
There still remains with the Governor- in-Council the duty of deciding 
upon the making or refusing of the grant in fee, an4 in the exercise 
of that duty the Governor-in-Council has power to review the whole 
facts of the case. 

The nature of the "residence" required by the Act of 1868 with respect to 
persons selecting land, and the meaning of the words "live in Queens- 
land" discussed. 

Fisher v. Tully (Cockle, C.J., Lutwyche and Lilley, JJ.) .. .. 176 

DAMAGES — For non-performance of agreement 
See Contract. 

DEED OF GRANT— 
See Crown Lands. 

DERELICT— 

See Admiralty. 
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DIVORCE — Domicile — Jurisdiction — Intervention by A ttomey-Gcneral— 
Matrimonial Caus** Jurisdiction Act of 1864 (28 Vic., No. 29),ss.21, 22, 
23, 24, 26, S7, 38, 56. The right of persons domiciled elsewhere than in 
Queensland to obtain relief by action for divorce in the Supreme Court 
of Queensland considered and discussed. 

Section 22 of The Matrimonial Causes Jurisdiction Act of 1864 places no 
limitation upon the questions that the Attorney-General may raise on his 
intervention. 

Wood r. Wood (Cockle, C.J., Lutwyche and Lilley, JJ.) 136 

Identity — Photograph. A photograph may be used as evidence of iden- 
tity provided it be first shown to be the photograph of the person whose 
photograph it is alleged to be, and that may be done by calling the photo- 
grapher to say who was the person represented by the photograph, or 
showing that" it was obtained from the person, and as a photorgaph of 
himself. Without that proof or some such proof, a photograph ought 
not to be admitted. 
Russell v. Russell (Cockle, C.J., Lutwyche and Lilley, JJ.) .. .. 103 

Duties of Attorney-General — The Matrimonial Causes Jurisdiction 
Act of I864 (28 Vic., No. 29), s. 22. The Attorney-General, having 
certain duties to perform under The, Matrimonial Causes Jurisdiction Act 
of J864 (28 Vic, No. 29) should not appear as an advocate for either party 
in an action for dissolution of marriage. 
De Libebt r. De Lebebt (Cockle, C.J., Lutwyche and Lilley, JJ.) .. 98 

DOMICILE— 
See Divorce. 

ELECTION— 

See Local Government. 

JEVIDENCE— 
See Practice. 

Before justices 
See Prohibition. 

Of consent 
See Criminal Law. 

Photograph 
See Divorce. 

Privilege 
See Practice. 

EXECUTION — Against foreign company 
See Company. 

On foreign judgment 
See Foreign Judgment. 

EXECUTIVE COUNCIL— Proceedings of— Evidence as to 
See Practice. 

FORECLOSURE— 

See Real Property. 

FOREIGN COMPANY— Execution against 
See Company. 
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FOREIGN JUDGMENT— Executions-Revival of judgment— Lapse of time- 
Joinder and Revivor Act of 1867 (31 Vic., No. 14), s. 27 — Common 
Law Practice Act of 1867 (SI Vic, No. 17), ss. 21, 22. A memorial of 
a foreign judgment was filed in the Supreme Court of Queensland, and 
over six years afterwards a fresh memorial was filed. 

Upon a summons for leave to issue execution, an order was made that a 
suggestion be entered on the roll that the plaintiff was entitled to have 
execution, notwihstanding the lapse of six years from the first filing, 
and that execution do issue. 

Collyns v. Blaxesly (Lutwyche, J.) 122 

GARNISHEE— 

See Attachment of Debts. 

GOVERNOR-IN-COUNCIlr-J57tnrfpnrf of— Proceedings before 
See Practice. 

HUSBAND AND WIFE— Protection order— Discretion of justices to dis- 
charge order on application of a creditor — The Matrimonial Causes Juris- 
diction Act of I864 (28 Vic, No. 29), s. 11. Under s. 11 of The Matrimonial 
Causes Act of I864, justices in making a protection order are not com- 
pelled to make an order taking effect from the date of the desertion of 
the wife by her husband, but may, at any time during the continuance 
of the desertion, grant an order taking effect from any date subsequent 
to such desertion. 

The Supreme Court will not interfere with the power of justices with respect 
to the discharge of a protection; order unless there has been manifest 
error on the part of the justices in the exercise of their power. 

In re Kermode (Cockle, C.J., Lutwyche and Lilley, JJ.) 211 

INCOME — Of trust estate — Business carried on by partners 
See Will. 

INDECENT ASSAULT— 
See Criminal Law. 

IMPOUNDING— Rescue— Seizure— Impounding Act of 1863 (27 Vic., No. 
22), 88. 45, 47. To support a conviction for rescuing cattle under s. 47 
of The Impounding Act, the seizure of the animals must be shown, to have 
beeni actual and not merely constructive, and the seizure must be under 
such circumstances as would justify it for the purposes of impounding. 

Field v. Adames (12 A. & E. 649, 4 P. & D. 604, 1 Arn. & H. 17, 10 L.J. 
Q.B. 2, 4 Jur. 103) followed. 

Wilde v. Choker (Cockle, C.J., Lilley, J.) . . .. .. .. .. 43 

INSOLVENCY — 'Debtor lessee of Crown Lands — Chattel interest — Vesting of 
interest in lease in Official Assignee 
See Crown Lands. 

Committal of debtor for trial after examination under s. 114 — 
Transfer with intent td defraud — The Insolvency Act of 1874 (38 Vic, 
No. 5), 88. 114, 208 (2), 216. Before exercising the power of committal 
of an insolvent under s. 216 of The Insolvency Act of 1874, the Court 
must be satisfied that such a case has been made out as would, if not 
broken down or answered by counter-evidence, justify a probability of 
the insolvent's conviction by a jury. 

In re Long (Lilley, J.) . . . . . . , , . , , , . , . , 120 
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Insolvency — Continued. 

Composition deed — Debtor and creditor — Joint and separate 
creditors — Release — Plea — Insolvency Act of 186 4 (28 Vic, No. 25), 
8. 172. To an action on a "bill of mortgage for principal and interest, 
the defendant pleaded that, while a creditor to the mortgagee, he and 
his partners were released under a deed of composition from all debts 
due, three-fourths of the creditors in value assenting thereto. 

Held, that the plea was good. 

Trust and Agency Co. v. Markwell (No 1) (Cockle, C.J., Lilley, J.) 46 
Debtor's petition — Verification of by affidavit — Examination of 
debtor — Answers to questions — Admissibility of answers on sub- 
sequent trial of debtor on criminal charge — Insolvency Act of 1874 (88 
Vic, No. 5), ss. 43, 70, 115, 207, r. 38.— A debtor's petition for adju- 
dication under s. 43 of the Act 38 Vic, No. 5, need not be verified by 
affidavit. 

The provision in s. 115 of The Insolvency Act of 1874 "that no question 
put to any insolvent on any examination under this Act shall be deemed 
unlawful by reason only that the answer thereof may expose him to 
punishment in respect of some one or more acts or things made punishable 
as misdemeanors" does not operate to render inadmissible on a sub- 
sequent trial of the insolvent for a crime, statements made by him on an 
examination under s. 114 of the Act. 

Semble, however, that an insolvent may refuse on such an examination to 
answer any question which may expose him to punishment on a criminal 
charge. 

R. v. King (Cockle, C.J., Lutwyche, Lilley, and Sheppard, JJ.).. .. 144 

INSPECTION— Costs of 
See Practice. 

INTESTACY — Succession under, to Crown Lands held on selection 
See Crown Lands. 

JURISDICTION— In divorce 
See Divorce. 

Of justices 
See Justices. 

Territorial waters — Piracy 
See Criminal Law. 

JUSTICES— Appeal from 
See Prohibition. 

Discretion of, as to protection order 
See Husband and Wife. 

Evidence before 
See Prohibition. 

Jurisdiction — Costs against justices — Misconduct. Where justices 
refused to hear evidence on the question of jurisdiction, but proceeded 
with the case, they were ordered to pay the costs of a prohibition. 
West v. O'Shea (Cockle, C.J., Lutwyche and Lilley, JJ.).. .. .. 101 

Masters and Servants Act of 1861 (25 Vic, No. 11), s. 9— Recovery 

of wages — Jurisdiction of justices. Section 9 of 25 Vic, No. 11, makes 

it imperative that a complaint for wages shall be made to the nearest 

Court of Petty Sessions 

Tooth v. Spiro (Cockle, C.J., Lutwyche and Lilley, JJ.) 155 



240 

LEASE— 

See Crown Lands. 

LOCAL GOVERNMENT— Construction of street— Municipality— The Muni- 
cipal Institutions Act of 186 4. (28 Vic., No. 21), s. 75— Interpretation 
statute. The effect of The Municipal Institutions Act of I864 is to 
empower municipalities to construct street* within their boundaries with- 
out liability to pay compensation to persons injured by such construction. 

The term construction in s. 75 of the Act includes cutting down as well as 
levelling up streets. 

Per Lutwyche, J. : If there be a doubt about the meaning of words in, a 
statute, it is desirable, with a view to discover the intention of the legis- 
lators, to see what was the interpretation put upon it by contemporary 
members of the profession. 

Hobbs v. The Municipality of Brisbane (Cockle, C.J., Lutwyche and 
Lilley, JJ.) . • • • . • • « • • • • • • • • • • 214 

Quo warranto — Election of alderman — Ballot paper — Absence of 
signature of returning officer — Absence of presiding officer — Municipal 
Institutions Act of 186 4 (28 Vie., No. 21 J, ss. 14, 18, 19, 28, 24, 80. 
Where a returning officer omitted to sign the ballot papers as required 
by s. 23 of TJie Municipal Institutions Act of 1864, at an election of 
an alderman, a rule for quo warranto was made absolute. 

During the election* the presiding officer left the polling place and the Town 
Clerk took his place for an hour, twenty-five votes being recorded in 
that time. 

Held, that the election could not be avoided on that ground, as s. 30 of 
the Act covered the defect. 

R. v. Heal, Swinborne Relator (Cockle, C.J., Lutwyche and 
jjilley, tltl.) •• •• ■• • • •• • • •• • • •• .LvH 

MASTERS AND SERVANTS ACT OF ^861— Jurisdiction of justices 
See Justices. 

MINISTER OF THE CROWN— Evidence by, as to proceedings of Qovernor- 
in-Council 
See Practice. 

" MONTH "—Meaning of term 
See Company. 

MORTGAGE— Under Real Property Acts 
See Rfal Property. 

NEGLIGENCE— 
See Carrier. 

NEW TRIAL— 

See Practice. 

NOTICE OF CALL- 
See Company. 
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PARTNERSHIP — Trustees under will carrying on 
See Will. 

Insolvency — Annulment of adjudication. B. arranged with T. and 
M., of Sydney, that they should forward to him at Brisbane, where he 
was about to reside and carry on business, consignments of goods for 
sale, it being agreed that B. should retain half the profits of the sales. 
Under this arrangement, T. and M., for about twelve months, consigned 
goods to B., and M., during that time, advanced moneys to B. for the 
purposes of the business in Brisbane. B. held himself out in, Brisbane 
as the resident partner in a firm of B., T. & M. ; and M. , although 
aware of the representation, took no steps to contradict .it. 

Held, that there was no continuing partnership in the business at Brisbane 
between B. & T. & M. 

In re Buchanan and Co. (Cockle, C.J.) 202 

PERSONALTY — Selection under Crown Lands Acts 
See Grown Lands. 

PETITION— In insolvency 
See Insolvency. 

PHOTOGRAPH— 

See Divorce. 

PIRACY— 

See Criminal Law. 

PLEADING — ^Release under deed of composition 
See Insolvency. 

PRACTICE— As to costs 

See Costs. 

Evidence — Minister of the Crown — Privilege — Transactions of the 

Governor-in-Council. A Minister of the Crown may not, without the 

permission of the Governor, disclose something that has taken place in 

Council between the Governor and his Ministers. 
R. .v. Tooth (Lutwyche, J.) 96 

Evidence — The Constitution — The Cabinet — Tlie Executive Council — 
Minister of the Crown. In an action brought by the Crown for eject- 
ment, it was held that the determination of the members of the Cabinet 
upon the matter in dispute in the action could not be iven in evidence 
on behalf of the defendant, as the Cabinet is a body not recognised by 
the constitutional law of the Colony. 
R. v. Davenport (Lutwyche, J.) . . . . . . . . . . . • 99 

Telegram— Inspection — Costs — Evidence and Discovery Act of 
1867 (SI Vic. y No. IS), 8. 73. An order was made, under s. 73 of 
31 Vic, No. 13, that the plaintiff should be at liberty to inspect a tele- 
gram sent by him to the defendant in Queensland, the plaintiff to pay 
the costs of the inspection, and the costs of the application to be costs 
in the cause. 
Manning v. Corser (Lutwyche, J.) ■ . . 95 
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Practice — Continued. 

New trial — Improper rejection of evidence — Immaterial evidence. 
A new trial will not be granted for the improper rejection of evidence 
where the evidence, if received, would become immaterial, nor where, 
assuming the rejected evidence to have been received, a verdict in favour 
of the party for whom it was offered would have been clearly and mani- 
festly against the weight of evidence, and certainly set aside upon appli- 
cation to the Court as an improper verdict. 

The right to raise objections at a trial to evidence taken on commission 

considered. 
Baynes v. Osborne * 

PRIVILEGE— J* to evidence 
See Practice. 

PROFITS— Of grazing business 
See Will. 

PROHIBmON-Vusric**— Rejection of evidence— Supplementary deposi- 
tions by affidavit. On a motion for a statutory prohibition against 
justices for wrongly rejecting evidence, an affidavit was tendered to 
supplement the depositions. No notice of the rejection was taken in 
the copy of the depositions, but the evidence of tue affidavit was 
uncontradicted. 

Held, that the evidence was admissible, but that the rejection of improper 
evidence is a ground for appeal and not for prohibition. 

McGrath v. Rawlins (Cockle, C.J.) K 

Time for application— 1 4 Vic., No. 43, s. 12—17 Vic.. No. 89, 
s. 4. Where a period is fixed by statute within which the jurisdiction 
of the Court is to be exercised, the Court has no power to extend such 

time. 
Moxham v. McDonald (Cockle, C.J., Ldlley, J.) ** 

PROTECTION ORDER— 
See Husband and Wife. 

PUBLIC SERVANT— Misappropriation of moneys by 
See Criminal Law. 

PUBLIC WORSHIP— Bight of public to enter church f<r 
See Trespass. 

QUO WARRANTO— Ouster of alderman 
See Local Government. 

RAILWAY— 

See Carrier. . 

REAL PROPERTY— Mortgage— Foreclosure— Bedemption — Beal Property 
Act of 1S61 (25 Vic., No. 14), ss. 1, 57, 60. The exercise by a mort- 
gagee of his power of sale under s. 57 of 26 Vic. No. 14, is not a bar 
to the exercise of his other remedies against the mortgagor. 

The difference between a statutory and ordinary mortgage, with the remedies 
in equity, discussed. 

Trust and Agency Co. t?. Markwell (No. 2) (Cockle. C.J., Lilley, J.) 50 
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Real Property — Continued. 

Attestation by trustee — Transmission — Will — Real Property Act of 
1861 (85 Vic., No. 14), s. 89— Success' on Act of 1867 (31 Vic., No. $4), 
s. 47- Where a testator devised all his estate to trustees, but gave them 
no beneficial interest, the surviving trustee, who had witnessed the will, 
was held entitled to transmission under the Real Property Act for the 
trusts of the will. 
In re Robinson, Deceased (Cockle, C.J., Lilley and Sheppard, JJ.) .. 68 

REDEMPTION— Of Mortgage 
See Real Property. 

RELEASE — Under deed of composition 
See Insolvency. 

RESOLE— 

See Impounding. 

RESIDENCE— Meaning of "live" 
See Crown Lands. 

t 

ROAD — Reservation of road 
See Crown Lands. 

SALVAGE— 

See Admiralty. 

SELECTION— Of Crown Lands 
See Crown Lands. 

SHARES— Sale of 
See Contract. 

SPECIFIC PERFORMANCE— 

See Contract. 



STATUTES— 

4 Wm. IV., No. 11, ss. 1, 2, 33 .. 

7 Wm. IV. and 1 Vic. , c. 88, s. 2 

12 and 13 Vic, c. 96, s. 3 . . 

14 Vic. , No. 43, 8. 12 

17 Vic. , No. 39, s. 4 . . 

25 Vic, No. 11, s. 9 .. 

25 Vic, No. 14, ss. 1, 57, 60 

s. 60 

s. 89 ■ • 

27 Vic, No. 4, ss. 3, 10, 13, 24, 37 

,, ,, s. 14, Schedule I. 

27 Vic, No. 8, s. 102 

27 Vic, No. 22, ss. 45, 47 .. 

28 Vic, No. 21, ss. 14, 18, 19, 23, 24, 30 
,, ,, s. 75 

28 Vic, No. 25, ss. 87, 88 . . 

s. 172 
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Statutes — Continued. 

28 Vic, No. 29, s. 11 

ss. 21, 22, 23, 24, 37, 38, 56 

8. 22 
31 Vic, No. 4, 88. 35, 36, 38 

«, , , 8. OO • • • 

31 Vic, No. 6, 8. 11 

31 Vic, No. 13, s. 73 

31 Vic , No. 14, s. 27 

31 Vic, No. 17, 88. 21, 22 .. 

31 Vic, No. 18, 8. 62 

,, ,, 88. 20, 22 

31 Vic, No. 20. s. 26 

,, ,, 8 O^ . . . 

31 Vic, No. 24, s 47 

31 Vic, No. 46, ss. 46, 51, 53, 57 . 

,, ss. 51 (9), 67, 58, 59, 66 

36 Vic, No. 4, 88. 3, 21 

37 Vic, No. 3, s. 1 . . 

38 Vic , No. 5, ss. 43, 70, 115, 207, r. 38 

, , ,, 88. iO, iO . • • • 

ss. 114, 208 (2), 216 
38 Vic, No. 12, s. 49 
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STREET— Construction of 
See Local Government. 

TELEGRAM— Inspection of— Costs 
See Practice. 

TIME — For application for prohibition 
See Prohibition. 

TRANSMISSION— Of interest in really 
See Real Property. 

TRESPASS — Assault — Right to enter a church — Public worship. A person 
claiming to be a member of the Baptist Church was prevented from 
entering the church on a Sun/lay by one L., acting under instructions. 
A majority of the Bench found L. guilty of assault, fined him, and placed 
on record their opinion that the plaintiff, as one of the public, had a 
right to enter the church in question. 

Held, without deciding whether the complainant had a right to enter the 
church, that there was evidence to support the conviction. 

Semble, that the question whether a member of the public has a right to 
enter the church for worship depends upon the rules of the church and 
its trust deed. 

If a man be a trespasser, he can be sued for trespass in a court of competent 
jurisdiction. He should receive notice to leave before he is ejected. 

Long v. Rawlins jCockle, C.J., Lilley and Sheppard, JJ.) .. .. 86 

WAGES— Recovery of 
See Justices. 



245 

KVILL — Transmission of realty under 
See Real Property. 

Construction— Parties— Equity Act of 1867 (SI Vic, No. 18), ss. 
20, 22 — Partnership — Business carried on by executors — Tenant for life 
— Residue — Income — Annual produce — Investment — Period of division — 
Profits — Apportionment. A member of a partnership firm of graziers 
by his will, empowered his executors to carry on the business with his 
surviving partner, B., which was accordingly done; B. also empowered 
his executor to carry on the business. After the death of B. the 
executors of the two deceased partners carried on the business until the 
partnership expired in 1874. 

The 30th April in every year was the time fixed by tne instruments of part- 
nership for ascertaining and dividing the profits, the 30th April, 1873, 
being the next period after the death of B. for that purpose. B. was 
entitled to one-third of the profits. B., by his will, left the residue of 
his estate to his wife and trustees, to hold the same upon trust, to pay 
to or permit his wife to receive the income and annual produce thereof 
during her life, without any power of anticipation, and subject thereto 
upon trust for his son, and in default upon trust to pay and divide the 
same to aud amongst his brothers and sisters. The will contained direc- 
tions as to instruments, with a discretion to the trustees to convert, and 
authority to carry on the business in such manner as they in their absolute 
discretion might think fit. The widow survived, and the trustees sought 
the advice of the Court. 

Held, that the will contained abundant evidence of the testator's intention; 
that the widow and the persons next in succession should have the income 
and produce of the estate in specie — that is, the income of the estate 
in whatever form of investment it might from time to time be when the 
income accrued and became due., 

Held, also, that the rule in Howe v. Dartmouth (7 Ves. 137) was excluded, 
and that the widow was entitled to receive the testator's share of the 
in,come and annual produce or profits of the stations up to 30th April, 
1873, without apportionment between the date of his death and that 
date, the profits being held not to have arisen or accrued until the fixed 
annual period of division on 30th April after the testator's death. 

Ibbotson v. Elam (L.R. 1 Eq. 188), Browne v. Collins (L.R, 12 Eq. 586) fol- 
lowed. 

Beit v. Beit (Cockle, C.J., Lilley and Sheppard, JJ.) 70 

WITNESSES EXPENSES— 
See Costs. 



WORD&— " Construction " 
See Local Government. 

" Live " 
See Crown Lands. 

"Month" ■ 
See Company. 
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Company — Continued. 

being dated 9th September, 1872, which was before the incorporation of 
the company (9th December, 1872), but on the same page was the 
date 15th January, 1873. 

The minute book contained in defendant's handwriting a resolution, dated 
5th December, 1872, that a call of sixpence be made. 

Held, that the company was properly incorporated ; that the defendant 
was a member of the company, and had received sufficient notice of the 
call, which had been properly made ; that as the register book complied 
with all the statutory requirements, the whole page must be read 
together and was rightly admitted as evidence of membership ; and 
that the defendant was liable for the amount of the call with interest 
thereon. 

Sugabloaf Tin Mining Company t\ Pile (Cockle, C.J., Lilley, J.) .. 62 

Foreign company — Winding-up order of extraneous Court — Execu- 
tion levied upon realty. A plaintiff, in a cause tried in the Supreme 
Court of Queensland, having obtained a judgment against a limited 
company, registered in England, took out a writ of fi. fa. and proceeded 
to levy upon lands of the defendant company in Queensland. Shortly 
before the levy, an order for winding up the company was made by the 
Court of Chancery in England. 

Held, that the Court would not restrain the judgment creditor from proceed- 
ing under the writ. 

The Central Queensland Meat Preserving Company (Limited) v. Bury 
and Another (Cockle, C.J.) 169 

COMPOSITION DEED— 

See Insolvency. 

CONDITION PRECEDENT— 

See Contract. 

See Wrongful Dismissal. 

CONTRACT — Sale of shares — Condition precedent — Tender of transfer for 
execution. In an action for breach of an agreement to transfer shares, 
the tender for execution by the transferee to the transferor of au 
instrument of transfer in accordance with the articles of association is a 
condition precedent to the performance of the contract. 

Stephens v. Be Medina (12 L.J. Q.B. 120, 4 Q.B. 422) followed. 

Baynes v. Osborne (Cockle, C.J., Lutwyche, J.) 1 

Specific Performance — Landlord and Tenant — Damages — Equity 
Act of 1873 (31 Vic, No. 18), s. 62—Equity Procedure Act of 1873 
(37 Vic., No. 3), 8. 1. To a declaration claiming damages for the 
non-performance of an agreement for the crushing of sugar cane culti- 
vated by the plaintiff on land leased by the defendant to plaintiff, it was 
objected on demurrer that there was no claim or demand which entitled 
the plaintiff to recover damages in the Supreme Court within the mean- 
ing of s. 1 of The Equity Procedure Act of 1873 

Held that the demurrer must be overruled. 

Held, also, that by the said section all legal rights which could be imported 
by analogy into an equitable action were to be so imported. 

Noagues v. Hope (Cockle, C.J., Lilley, J.) 57 
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CONTRIBUTORIES— 

See Company. 



COSTS — Against -justices 
See Justices. 

Attorney and client — Witnesses' expenses — Costs Act of 1867 (81 
Vic., No. 20), 8. 26. Witnesses' expenses paid by the client direct 
cannot be included by the attorney in his bill of costs as between him 
and the client as a professional disbursement, and so are not taxable 
items. 

In re Doyle, Ex parte Peak Downs Copper Mining Company (No. 2) 
(Lutwyche, J. ) . . . . . . . . . . . . . . . . 221 

Re-taxation— Costs Act of 1867 (81 Vic, No. 20), s. 84. Where a 

bill had been taxed as between party and party, an application by the 

client for re-taxation as between attorney and client was refused. 

In re Doyle, Ex parte Peak Downs Copper Mining Company (No. 1) 

(Lutwyche, J.) .. .. .. .. •• •• •• •• 20 

CRIMINAL LAW — Indecent assault — Evidence of non-consent — Witness, 
On a charge of indecent asault, evidence of want of consent ought to 
be given, but where it is shown that the person assaulted is incapable 
of giving consent, it is not necessary to call such person as a witness. 

R. v. Hoskings (Cockle, C.J., Lutwyche, J.) 24 

Misappropriation of money by public servant — Evidence — The 
Audit Act of 18? '4 (88 Vic., No. 12), s. Jfl. A public servant may be 
convicted for misapplying moneys which have come in,to his possession 
for or on account of the Consolidated Revenue, notwithstanding that 
it was not his duty to receive such moneys, and it is not necessary to 
a conviction; that the Government should have had any further claim 
or title to such moneys beyond the right to deal in account with them. 

Per Sheppard J. : The Crown must prove that the Government had a 
special or general property in the moneys upon receipt thereof by the 
prisoner. 

R. v. Dodwell (Cockle, C.J., Lutwyche, Lilley, and Sheppard, JJ.) .. 171 

Piracy — Jurisdiction — Territorial waters — 7 Wm. IV. and 1 Vic, 
c. 88, s. 2 — 12 and 18 Vic, c. 96, s. 3. A prisoner was charged with 
piracy on a vessel lying within a line drawn from one headland to 
another on the coast of Queensland, and between the mainland and an 
island which had been annexed by that colony by proclamation. 

Held, that the locus in qua of the alleged offence was within the territorial 
jurisdiction of the colony, and therefore subject to the municipal law 
of the colony, and that no act of piracy could be there committed. 

R. v. Jimmy (Cockle, C. J., Lutwyche, Lilley, Sheppard, J J.) .. .. 130 

CROWN LANDS — Conditional Selection— Death of Lessee— Intestacy — Per- 
sonalty — Deed of Grant — The Crown Lands Alienation Act of 1868 (31 
Vic., No. 46), ss. 51 (9), 57, 58, 59, 66. A lessee, under The Crown 
Alienation Act of 1868, who has paid all his instalments of rent, is by 
s. 57 entitled to a deed of grant in fee ; but until such grant is issued 
he has no fee. 

The Supreme Court has no jurisdiction to enquire whether satisfactory proof 
has been given to entitle the lessee to a deed of grant. 
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